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Court of Appeals of the District of Columbia 


Xo. 4-fiGO. 


Tiie Geo. Feick & Sons Company, Appellant, 

vs. 

David 11. Blaik, Commissioner ot‘ Internal Revenue. 


1 Court of Appeals of the District of Columbia. 

Xo. 4600. 

The Geo. Feick & Sons Company, Appellant, 

vs. 

David II. Blah:, Commissioner of Internal Revenue, Ap¬ 
pellee. 

Petition for Refine of Derision of the l Kited Staff's Hoard 

of Tax Appeals. 

To the Court of Appeals of the District of Columbia: 

Your petitioner, The Geo. Feick & Sons Company, re¬ 
spectfully shows: 

First. This is a proceeding for review bv the Court of 
Appeals of the District of Columbia, of a decision of tin* 
F. S. Board of Tax Appeals entered June C, 11)27, and re¬ 
determining a deficiency in income and profits tax for the 
calendar years 1919, 11)20, and 11)21, against the petitioner, 
in the respective amounts of Fi<»'ht Hundred Seventy-Three 
Dollars and Ninety Cents ($873.00), One Thousand Three 
Hundred Fifty-One Dollars and Twelve Cents ($1 ,‘>51.12), 
and Two Thousand Five Hundred Nine Dollars and 
Twenty-Six Cents ($2,509.20). 

Second. Your petitioner is an Ohio corporation, with its 
principal oflice at Sandusky, Ohio. 

1—1660a 
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Tliinl. The nature of tin* <*ontr versy before the Board 
ot Tax Appeals, was the determination of income and 
protits taxes under tin* Revenue A< ts of 1 ?» 1 S and 11)21, in¬ 
volving a determination of: 

1. Tlie invested capital of the petitionin’ for the calendar 
years 11)11). 15)20, and 11)21. 

2 Fourth. The errors committed by the Board of Tax 

Appeals, upon which the petitioner relies as the basis 
of this proceeding, are as follows: 

1. Tlie Board erred in its finding that the Commissioner 
of Internal Revenue correctly determined the income and 
profits tax liability of tin* petitioner for the calendar years 
11)11), 11)20, and 11)21. 

2. The Board erred in its finding that amounts credited 
to tin* officers of the petitioner corporation, and not with¬ 
drawn by them, represented liabilities of the corporation 
and were not a part of its invested capital. 

.*». The Board erred in its find ini? that there was no agree- 
ment on the part of tin* stockholders, either among them¬ 
selves or with the corporation, that they would, at no time, 

withdraw the amounts bv them left in the business. 

% 

4. The Board erred in its fimlini*‘ that the amounts of 
$12,818.00 at December Ml, 1018, $20,0*22.00 at December ‘>1, 
11)11), and $44,100.00 at December 2*1, 11)20, by the stock¬ 
holders left in tin* business, were not a part of the invested 
capital of the petitioner for tin* years 11)11), 11)20, and 15)21, 
respect ively. 

f>. l he decision of the Board is contrarv to the weight of 
the evidence presented. 

0. The decision of the Board is contrarv to the evidence 
presented, and to the law applicable in the case. 

Wherefore, your petitioner prays that this Court may re¬ 
view the action of the Tinted States Board of fax Appeals, 
ill this cause, reverse the decision of the Board, and direct 
the entry of a decision by said Board in favor of the peti¬ 
tioner, determining that tie* deficiencies proposed for the 
several calendar years 11)11), 11)20, and 1021, shall be re¬ 
computed. and that in the said recomputation the sum of 
Thirteen Thousand Fight Hundred Fighteen Dollars ($12,- 
818.00) shall Ik* included in Invested Capital for the 
year 11)11); the sum of Twenty-Six Thousand Five 
Hundred Twentv-Two Dollars ($2(5,522.00) in In- 
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vested Capital for the year 1 i>120, and the sum of Forty- 
Four Thousand One Hundred and Six Dollars ($44,1 O0.()0) 
in Invested Capital for the year 19*21, and for such other 
and further relief as may, to this Court, appear proper in 
the premises. 

DAVID J. S1IORB, 

('niuiscl for AppcUnut. 

TOO Southern Hhlft ., W aslunyton. I). O. 

4 District ok Columbia, nn: 

David J. Shorh, being duly sworn, says: 

I am the Attorney for the petitioner in this proceeding. 1 
prepared the foregoing petition and am familiar with the 
contents thereof. The allegations of fact contained therein 
are true to the best of mv knowledge, information and he- 
lief. This petition is not filed for purposes of delay, and L 
believe the petitioner justly entitled to the relief sought. 

DAVID J. SIIORB. 

Sworn to and subscribed before me this 27th day of Octo¬ 
ber, A. D. 1927. 

[Seal Thomas II. King, Notary Public, District of 

('olumhia. 1 


THOMAS 11. KINO, 

Notary Public. 

My commission expires Sept. IS, 1930. 

5 | Fndorsed : | In the Court of Appeals. The Geo. 

Feiek & Sons Company, Appellant, v. Commissioner 
of Internal Revenue, Appellee. No. —. Petition. Peti¬ 
tioner’s Attorneys: Walliek & Shorh, 700 Southern Bldg., 
Washington, 1). C. 

0 United States Board of Tax Appeals. 

Docket Nos. 8790,13737, 18044. 

Geo. Feick k Sons Company, Petitioner, 


Com mission eh of Internal Revenue, Respondent. 

Transcript of Record. 

For Petitioner: D. J. Shorh, 700 Southern Bldg., Wash¬ 
ington, D. C. 
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For Respondent: A. \V. Gregg, General Counsel, Bureau 
of Internal Revenue: Mabel Walker Willebrandt, Assistant 
Attornev (ieneral. 

7 l nite<l States Board of Tax Appeals. 

Docket Xo. 879(>. 

Appeal of 

(iKoiiGK Fkick Sons Co., IVtitioner, Sandusky, ()., 


Commission Eli of Internal Revenue, Respondent. 

Appearances: For Taxpayer, Ben Jenkins, Ksq.; for 
(Commissioner, Tlios. Mather. 


l>at<\ 

1925. 
Xov. 5. 
9. 

“ 9. 

Dec. 2. 


192(3. 
Oct. 30. 

Xov. 0. 
*)•> 


44 OA 
-D, 


1 )ec. 8. 

1927. 
Jan. 10. 

“ 11. 
Feb. 2. 

“ 10. 
“ 28. 


bin ki t Entra s. 


Petition received and tiled. 

( ’opy of petition served on Solicitor. 

Notification of receipt mailed taxpayer. 

Answer tiled bv Solicitor. 

(Copy of answer served on taxpayer. Assigned to 
tIeneral (‘alendar. 

Application for order to take depositions tiled by 
taxpayer. 

Order to take depositions signed and tiled. Both 
sides not itied. 

Hearing date set for 2-2-27. 

Motion that Dockets 13757 cV: 1S(‘>44 be consolidated 
with above appeal, tiled by taxpayer. 

(I ranted. Both sides notified. 

Depositions of Geo. Feick Sr. et al. tiled. Copy 
served. 

Copy of depositions served on G. C. 

Hearing had before Mr. Trammell on merits. 
Briefs due 3-4-27. 

Transcript of hearing 2-2-27 tiled. 

Brief and findings filed by taxpayer. 
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I >ato. 


May 26. Findings of fact and opinion rendered. .Judgment 
will lx* entered for the respondent. Both sides 
not i lied. 

June 0. Order of redetermination signed and tiled. Both 
sides notified. 

Sept. 10. Stipulation to review by Ft. of Appeals of I). 0. 
filed. 

“ 10. Assignments of error filed by taxpayer. 

44 10. Designation of leeord 4 4 4 4 44 

44 10. Proof of service of assignment & designation and 

statement filed. 

44 10. Statement of evidence lodged by taxpayer. 

44 10. Proof of service of statement filed. 

44 27. Approval of statement of evidence without amend¬ 

ment or objection, filed by (i. F. 

4 4 2S. Statement of evidence approved and ordered to be 

filed. 

8 United States Board of Tax A pi )oals. 

Docket Xo., 1077)7. 

Appeal of 

George Fkick A' Sons Fo., Petitioner, 


(Commissioner of Internal Revenue, Respondent. 

Appearances: For Taxpayer, Ben Jenkins, Esq.; for 
Commissioner, Tlios. Mather, Esq. 


Pocli'rt Kii i t ics. 


Date. 


192G. 

Apr. 20. Petition received and filed. 

4 4 2(5. (Copy of petition served on Solicitor. 

4 4 20. Notification of receipt mailed taxpayer. 

Mav 21. Answer filed bv Solicitor. 

» * 

June 21. Copy of answer served on taxpayer. Assigned to 
General Calendar. 

Oct. 30. Application to take deposition filed bv taxpayer. 
See 8796. 
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Date. 


Xov. 0. 


4i *)", 


Dec. 8. 

1927. 
Jan. 10. 

“ 11 . 

Feb. 2. 

“ 28. 
Mav 20. 


June 0. 


Sept. 1 < >. 


44 10 . 


44 10 . 


44 10 . 


44 10 . 

44 27. 


Order to take deposition signed & tiled. Both 
sides not itied. See 8790. 

Motion to consolidate above ease and 18044 with 
8790 for hearing Feb. 2, 1927, tiled by taxpayer. 

Granted. Both sides notified. 

Depositions of Geo. Feick Sr. et al. tiled. Copy 
served. See 8790. 

Gopy of deposition served on G. (’. See 8790. 

Hearing had Indore Mr. Trammell on merits. 
Submitted. Briefs due 3-4-27. 

Brief and findings filed by taxpayer. See 8790 

Findings of fact and opinion rendered. Judg¬ 
ment will be entered for the respondent. Both 
sides notified. 

Order of codetermination signed and tiled. Both 
sides notified. 

Stipulation for review by Ft. of Appeals of 1). (\ 
tiled. Set* 8790. 

Assignments of error tiled by taxpayer. See 
879G. 

Designation of record tiled by taxpayer. See 
8790. 

Proof of service of assignment & designation tiled. 
See 8790. 

Statement of evidence lodged bv taxpaver. See 
8790. 

Proof of service of statement filed. See 8790. 

Approval of statement of evidence without amend¬ 
ment or objection, filed by G. (\ 

Statement of evidence approved and ordered to be 
filed. 
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United States Board of Tax Appeals. 
Docket, Xo. 18644. 

Appeal of 

(* forge Flick and Sons Company, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Appearances: For Taxpayer, Ben Jenkins, Ksq.; for 
(Commissioner, Thos. Mather, Fsq. 


Date. 

1926. 
July 11). 
“* 21 . 
“ 21 . 
Sept. 20. 

“ 27. 

Oct. MO. 

Xov. 6. 


4 4 *)"i 

— * /. 


1 )ee. 8. 

1927. 
Jan. 10. 

“ 11 . 
Feb. 2. 

“ 10. 
4 4 »)W 

Mav 26. 


June 6. 


Pnckrf Pitfries. 


Petition received and filed. 

Copy of petition served on Solicitor. 

Notification of receipt mailed taxpayer. 

Answer filed bv (1. C. 

Copy of answer served on taxpayer. (Jen. Cal. 

Application to take deposition liled by taxpayer. 
See 8796. 

Order to take depositions signed and liled. Roth 
sides notified. See 8706. 

Motion to consolidate with #8796 & 13757 for 
hearing Feb. 2, 1927 filed by taxpayer. See 
#8796. 

(iranted. Roth sides notified. 

Depositions of (Jeo. Feick Sr. et al. filed. Copy 
served. Sec 8796. 

Copy of deposition served on (i. C. 

Hearing had before Mr. Trammell on merits. 
Briefs due 3-4-27. 

Transcript of hearing 2-2-27 filed. See 8796. 

Brief and findings filed by taxpayer. See 8796. 

Findings of fact and opinion rendered. Judg¬ 
ment will be entered for the respondent. Roth 
sides notified. 

Order of redetermination signed and filed. Roth 
sides notified. 
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Date. 

Sept. 10. Stipulation for review by Ct. of Appeals of 1). C. 
filed. See 879G. 

10. Assignments of error filed by taxpayer. See 8700. 
“ 10. Designation of record 44 4 4 4 ‘ 4 4 4 < 

10. Proof of service of assignment & designation filed. 
See 879G. 

10. Statement of evidc*nce lodged by taxpayer. See 
879G. 

“ 10. Proof of service of statement till'd. See 8790. 

27. Approval of statement of evidence without amend¬ 

ment oi objection, filed by (J. T. 

28. Statement of evidence approved and ordered to be 

filed. See 8790. 


10 Filed Xov. 5, 1925. Tinted States Board of Tax 
Appeals. 

8790. 

Appeal of (i EoHiiE Thick & Sons To.miwny, of Sandusky, 

()hio. 


11 Tnited States Board of Tax Appeals. 

Docket Xo., —. 

Appeal of (iKokuk Thick Sons Company, 422 Decatur 

Street, Sanduskv, Ohio. 

Petition. 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue, set. 
forth in his deficiency letter (IT :(W :222.‘>-12-00D) dated 
September 10, 1925, but the date of mailing is unknown to 
the taxpayer, and, as the basis of its appeal, sets forth the 
following: 

1. The taxpayer is a corporation organized and existing 
under the laws of the State of Ohio, and with its principal 
ofiiee at Sandusky, (>hio. 

2. The deficiency letter was dated September 10, 1925, the 
date of mailing to the taxpayer being unknown. 
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3. The taxes in controversy are income and profits taxes 
for the calendar year 1919, and are less than $10,000.00, to- 
wit: $873.90. 

4. The determination of tax contained in said deficiency 
letter is based upon the following error: 

The Commissioner of Internal Revenue has refused to in¬ 
clude in the taxpayer’s invested capital on January 1, 1919, 
$18,885.35, left in the business by the officers of the corpora¬ 
tion and representing authorized salaries not actually with¬ 
drawn. 

5. The facts upon which the taxpayer relies as the basis of 

its appeal are as follows: 

13 The George Feick & Sons Company was incorpo¬ 
rated on or about February 3(i, 1917, to take over a 
business which had been established in 18(57, and which had 
been operated from 1893 to 1917 by (Jcorge Feick, Sr., as a 
sole proprietorship. During a number of the years that 
the business was operated solely by George Feick, Sr., his 
two sons were in his employ at salaries of approximately 
$35.00 per week. Being dissatisfied with this small salary, 
the sons left their father’s employ, lie soon realized that 
the business was too large for him to operate alone, and it 
was decided to incorporate. At the date of incorporation, 
the net worth of the business was $343,000.00; the father 
demanded that the sons succeed through their own efforts, 
but they had not tin* capital to invest to insure to them¬ 
selves a reasonable measure of authority in the conduct of 
the affairs of the proposed corporation; therefore, it was 
decided to incorporate with the nominal capital of $35,- 
000.00 to the end that the $5,000.00 investment each son was 
able to make would insure their permanency, and their 
authorities and responsibilities in the operation of the new 
company. Considerable capital being required in the tax¬ 
payer’s contract construction work, it was recognized that 
the new corporation could not hope to successfully conduct, 
on an invested capital of $35,000.00, a business worth 
$343,000.00, and the necessity for additional capital was ap¬ 
parent. Accordingly, the sons agreed to the father’s de¬ 
termination that they should not withdraw more than$35.00 
per week, and the sons mutually agreed with the father that 
salaries and dividends should remain in the business sub- 


2 -AG 60 a 
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ject only to such withdrawals as wore* absolutely necessary 

• • 

tor tlu* living expenses and personal welfare of the indi¬ 
viduals. By the terms of this mutual agreement, the 
amounts so left in the business were not subject to pro¬ 
miscuous withdrawals, and any abnormal withdrawals were 
contingent upon the sanction of the other stockholders, as 
these amounts represented tin* major portion of the work¬ 
ing capital of the new corporation. During the year 1018, 
Kind Feick drew weekly $- 0 . 00 , or $1,.‘>00.00 and George 
Feick, Jr., $*20.00, or $1,040.00. 'I'lie only other withdrawals 
in that vear were 


l-'xplanat ion. 

.‘>-8 I lord Color Co. . . . 

10-*j;> F,av View Foundrv Com 
• • 

pany ... . . 



Geo. 


Feick. 

Feick. 


Sr. 

Jr. 

Emil Feick. 

1,000 

doo 

dOO 

boo 

300 

500 


purchases of capital stock of the corporation named. 
b*» Interest was not paid or accrued upon these balances; 

thev were distinctly distinguished on the books from 
accounts and loans payable, and on January 1. 1011), were 
in the amount of $18,88b.2d. 

b. The taxpayer, in support of its appeal, relics upon the 
following propositions of law: 

That under the actual facts existing, the amount here left 
in the business, representing salaries of officers in excess of 
their actual withdrawals, is invested capital of this tax¬ 
payer under Section d2b of the Revenue Act of 1018, and 
Article 81 d of Regulations 4b promulgated thereunder. 

Wherefore, the taxpayer respectfully prays that this 
Board max hear and determine its appeal. 

BKX JKXKIXS, 

('muiscl for Taxpayer, 

Old Southern- Eldy., Washington, I). C. 

14 State of Ohio, 

('oinitif of Erie, ss: 

George Feick, Jr., being duly sworn, deposes and says 
that he is Treasurer of the above named taxpayer, that he 
has read the foregoing petition, or had it read to him, and 
is familiar with the statements therein contained, and that 
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the facts therein stated are true, except such facts as are 
cited to he upon information and belief, and those facts lie 
believes to be true. 

[Seal The Geo. Feick & Sons Company, Sandusky, 
()hio.] 

GFORGF FKICK, .Jit., |skal.J 

Treasurer. 

Subscribed and sworn to ludore me this 2 day of Novem¬ 
ber A. 1). 1925. 

[Notarial Seal Frie County, Ohio.| 

W.M. SCI K )FN KM ACE, 

Xotarif I'ublie. 

(My Commission expires 1-25-1920.) 

15 Copy. 

f rreasury Department, Washington. 


IT :CA :2225-12-OOD. Sept. 10, 1925. 

Geo. Feick & Sons Company, 

422 Decatur Street, 

Sandusky, Ohio. 

Suts: 

The determination of your income and profits tax liabil¬ 
ity for the year 1919, as shown in office letters dated April 
It), 1925, .July 5, 1925, January 17, 1925, and February 28, 
1925, has been reconsidered in connection with your brief 
dated February 19, 1925, and conferences held in this office 
on Mav 19, 1925, and .Julv lb, 1925. 

The reaudit discloses a deficiencv in tax of $875.90, as 
shown in the attached statement. 

In accordance with the provisions of Section 274 oi* tin* 
Revenue Act of 1924, vou are allowed 00 da vs from the 
date of mailing of this letter within which to file an appeal 
to the United States Hoard of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Hoard of Tax Appeals and has 
not done so within the 00 days proscribed and an assess- 
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ment has been made, or when* a taxpayer has appealed and 
an assessment in accordance with the filial decision on such 
appeal has been made, no claim in abatement in respect of 
any part ot* the deficiency will be entertained. 

It* yon aepuiesee in this determination and do not desire 
to tile an appeal, yon are requested to sign the inclosed 
agreement consenting to the assessment ot* the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. <’., for the attention of IT:CA :22*23-l*2-60D. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respect f ul lv, 

I). II. BLAIR 

Commissioner, 
Bv J. C. BRIGHT, 
Deputy Com mission c r. 


Inclosures: Statements. Agreement—Form A. 


it; 


Statement. 


1T:CA :2223-12-60I). 


In re (iko. Fkick & Sons Company, 4*2*2 Decatur Street. 

Sandusky, Ohio. 

Year Deficiency in tax. 

1910 . .. $873.90 

This office has given careful consideration to the data 
submitted in support of your contention that officers’ sal¬ 
aries not withdrawn from the business should be included 
in invested capital. 

It is noted that your supplemental brief submitted Au¬ 
gust ‘2*2, 19*23, has attached a copy of the minutes of the 
Directors’ meetings held during the vear under eonsidera- 
tion. These minutes show that the salaries claimed on the 
returns were authorized. The brief contains an affidavit to 
the effect that the salaries as deducted were reported on tin* 
tax returns of die officers. It is, therefore, apparent that 
the salaries as claimed were actually authorized and ac¬ 
crued on the books and were reported as salaries in the 
individual returns. 
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It is also noted that the statement is made that an oral 
agreement was in existence whereby the officers were pre¬ 
cluded from withdrawing the amounts, file amounts, how¬ 
ever, were shown on the hooks as due and payable, and, in 
the absence of any affirmative act by the corporation itself 
supporting the alleged agreement, it is believed that the in¬ 
dividuals could have suecessfullv maintained an action 
against the corporation for the payment of the salary 
authorized, 'file books act nail v reflect the item as an ac- 
crual and, therefore, this office has considered officers’ sal¬ 
aries not withdrawn as an accrued liability. 

Therefore, the salaries claimed on the returns are al¬ 
lowed as deductions and the addition claimed to invested 
capital is disallowed. 

Adjustments and computation follow: 


Net Income*. 


Amount shown on return not changed 

Invested Capital. 

Capital Stock 

Surplus . 

U. S. Bonds 


$9,800 03 


25,000.00 

9,673.73 

3,784.43 


Total .. . 

Loss: 

(a) 1918 income tax, $3,(583.44, 

prorated, $3,083.44 x .422(5 $1,55(5.02 
{b) 1918 depreciation not charged 

off 1,595.99 


$38,458.10 


3,152.61 


Adjusted invested capital $35,305.55 

17 («) Federal income taxes are deemed to have been 

paid out of the net income of the taxable year for 
which they are levied and accordingly may be included in 
the invested capital only until such taxes become due and 
payable. 

The correct tax liability for the preceding taxable year, 
therefore, has been prorated from the due date in accord¬ 
ance with Article 845, Regulations 45. 
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(h) A depreciation allowance, in order to constitute an 
allowable deduction from gross income, must be charged 
off. Article 1(50, Regulations 45. 

Excess Profits Credit. 

sy, of $ 33 . 303.33 . $2.1284.41 

Exemption . 3.000.00 


Total . $3,834.44 

Computation of Excess Profits 'Pax. 


r /r of capital. 

I nconic. 

Credit. Keinaimler. 

Hate. 

Tax. 

•20 % . 

$7.001.11 

$3,824.4 4 $1,230.07 

20 c /c 

$247.33 

Pa la nee . 

2.730.32 

. 2.730.32 

40 </, 

1.003. SI 

Totals ... 

$p.s< io.c,:; 

$3>24.4 1 $3,070. lit 

• • • • 

$1,343.14 


< i 

imputation of Taxes. 




Excess profits tax. 

Net income. $9,S00.63 

Less: Profits tax. $1,343.14 . 

Exemption . 2,000.00 . 

3.343.1 t 


$1,343. 11 


Pa la me taxable at lO'/V. $0,437.40 

Amount of tax at 10'/r. 


tu; 


».»• • 


Total tax assessable. 

Original t ji x. Account No. 407*21 


Additional tax due. 


$ LOSS, so 

1.114.00 
$873.00 


Payment of this additional tax should not be made until notice is re¬ 
ceived from the Collector of Internal Revenue for your district and then 
remittance should be made in accordance with his instructions. 

18 Filed Dec. 2, 11)25. United States Board of Tax 

Appeals. 

United States Board of Fax Appeals. 

Docket Xo. 871K). 

Appeal of (Jeohgk Flick & Sons Co., 422 Decatur Street, 

Sandusky, Ohio. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. \V. Gregg, Solicitor of Internal Revenue, for answer to 

c? o / 
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the petition filed in the above-entitled appeal, admits and 
denies as follows: 

(1) Admits the allegations contained in paragraphs 1, 
2 and 3 of the petition. 

(2) Admits that in determining the taxpayer’s invested 
capital for the calendar year 11)1!) the Commissioner has 
refused to include therein tin* sum of $18,885.25 represent* 
ing amount alleged to have been left in the business by the 
officers of the corporation. 

(3) Admits that the taxpayer was incorporated on or 
about February 2(i, 1917, with an authorized capital stock 
of a par value of $25,000.00. 

(4) Denies that at the date of incorporation a business 
of a net worth of $243,000.00 was taken over. 

(5) Denies that the amounts credited to the accounts of 
the stockholders and not drawn were not subject to pro- 
misc-ous withdrawals, and it is also denied that withdrawals 
were contingent upon the sanction of the other stockholders. 

(0) Denies that interest was not paid or accrued upon 
these balances. 

ID (7) Admits that the accounts appearing upon the 

books as at January 1, 11)11) which had been credited 
to the stockholders amounted to $18,885.25. 

(8) Denies, generally and specifically, each and every 
allegation contained in the taxpayer’s petition not herein¬ 
before admitted, qualified or denied. 


Proposition of Law. 

Amounts representing borrowed capital may not be in¬ 
cluded in the computation of statutory invested capital 
under Section 326 of the Revenue Act of 1918. 

Wherefore, it is prayed that tin* taxpayer’s appeal be 
denied. 

A. W. GREGG, 

Solicitor of Internal Revenue , 
Attorney for Commissioner of Internal Revenue. 

Of counsel: 

F. O. GRAVES, 

Special Attorney , 

Bureau of Internal Revenue. 
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20 Filed Apr. 20, 1026. United States Board of Tax 

Appeals. Filing Fee Paid. 

13757. 

Appeal of (ikorok Fkick & Sons Company, of Sandusky, 

()liio. 


21 United States Board of fax Appeals. 

Docket Xo., —. 

Appeal of Georok Fkick A' Sons Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter (IT :CA :2223-9-60D) dated 
January 23, 1026, and, as the basis of its appeal sets forth 
the following: 

Jurisdiction of the Board. 

1. The taxpayer is a corporation organized and existing 
under the laws of the State* of Ohio, and with its principal 
office at Xo. 422, Decatur Street, Sandusky, Ohio. 

2. The deficiency letter (a copy of which is attached) was 
mailed to the taxpayer on January 23, 1026, and states a 
deficiency of ($2,500.26) two thousand five hundred nine 
dollars and twentv-six cents. 

3. The taxes in controversy an* income and profits taxes 
for the calendar year 1021, and are less than $10,000, to-wit, 
two thousand five hundred nine dollars and twenty-six cents 
($2,500.26). 


Assignments of Hrror. 

4. The determination of tax contained in the said defi¬ 
ciency letter is based upon the following errors: 

(a) The Commissioner of Internal Revenue has failed to 
include as an item of the taxpayer's invested capital for the 
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\car 1921, $45,572.23, loft in the business by the officers of 
the corporation. 

(/>) In setting up the statutory invested capital of the 
taxpayer for the calendar year 1921, the Commissioner has 
prorated, under Article 845 of Regulations 45, an amount 
which is in excess of the true liability of this taxpayer for 
income and excess profits taxes for the year 1920. 

22 Statement of Facts. 

5. The facts upon which the taxpayer relies as the basis 
of its appeal are as follows: 

Amounts Loft in Business bv Stockholders: 

(a) (Jeorge Foiek and Sons Company was incorporated 
under tin* laws of the State of Ohio, on or about February 
26, 1917. The newly formed corporation took over a busi¬ 
ness that had been established in the voar 1807, which was 
operated as a partnership to 1895, and from that year to 
the incorporating date by (Jeorge Foiek, Sr., as a sole 
proprietorship. The general nature of the business was 
contract construction work. 

(b) With the passing of years, (Jeorge Foiek, Sr., became 
less active physically in carrying* on the work, and his two 
sons, Find and (Jeorge, Jr., took up a share of the work. 
For their services their father paid them a salary approxi¬ 
mated $25.00 a week, each. 'This small salary was not 

« * ’ • 

sat is factory to tin* l wo young men, and they found other cm- 
ployment. as architects in Minneapolis. 

(c) The father found that the business was too large 
for him to operate alone, and he wished to incorporate. 
Hi* wished his two sons to come into the new corporation, 
but demanded that they succeed through their own efforts 
and abilities. Of their salary of $25.00 per week, they had 
saved enough that they could each invest $5,000.00 in cash 
in the new corporation. The business of the sole proprie¬ 
torship had a net worth, as shown by its books and records, 
of $242,997.89. An investment of $5,000 each in a corpora¬ 
tion having* an invested capital of $243,000.00 would give to 
the sons no reasonable measure of authority in the con¬ 
duct of the affairs of the new corporation: therefore, it was 
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decided to incorporate with the nominal capital of $25,- 
uou.no, $3,000.00 for each of tlu* sons, and the balance, $15,- 
000.00 for the father. 

(//) With an invested capital of only $23,000.00 it was 
recognized that the new corporation would bo handicapped 
in conducting the contract construction work of an organiza¬ 
tion that had shown a present worth of $243,000.00. Real¬ 
izing the nect ssitv for additional capital, the sons agreed 
to the father's determination that they (the sons) should 

draw out only such amounts as were absolutely necessary 

• • • 

for their living expenses and personal welfare, and that the 
excess of salaries and dividends should remain in the busi¬ 
ness. I»v the terms of this mutual agreement, the amounts 
so left in the business were not subject to promiscuous with¬ 
drawals, and any abnormal withdrawal repaired tin* sanc¬ 
tion of the other stockholders. 

23 (c) I'ndcr this agreement, there had accumulated 

to January 1, 1921, $43,372.23, the amount in ques¬ 
tion in this appeal. 

(/) Interest was neither paid nor accrued upon these 
accounts, and the accounts wore distinctly distinguished in 
the corporation's books of account from the regular ac¬ 
counts payable and loans payable. 

1320 Tax Liability: 

(//) The determination of tax from which this appeal is 
prosecuted is predicated upon a computation of profits tax 
liability under Section 302 of the Revenue Act of 191S. The 
taxpayer hen* presents for determination a question of 
statutory invested capital under Sections 323 and 32(5 of 
the Revenue Act of 191s. The Commissioner of Internal 
Revenue has not advised the taxpayer of his determina¬ 
tion of tax liability for the calendar year 1920. 

(//) (hi January 1, 1920, the books of the taxpayer car¬ 
ried amounts left in tin* business bv tin* stockholders and 
not available for use bv those stockholders. 

(/) A necessary factor in the determination of the true 
statutory invested capital of this taxpayer for the year 
1921, is tin* true tax liability for the vear 1920, and until 
there has been a determination of the true amount of in¬ 
vested capital for 1920, there can be had no correct de¬ 
termination of the said true tax liability for 1920. 
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Proposition of Law. 

C>. The taxpayer, in support of its appeal, relies upon 
the following propositions of law: 

(a) In computing the statutory invested capital of a cor¬ 
poration under Section of the Revenue Act of 1918, and 
in the light of Section Tin (a) of that Act, amounts left in 
the business of that corporation by its stockholders will 
not be excluded as “borrowed capital whore it is shown 
that those amounts so loft in the business hv the stock- 
holders of the corporation are not available for use by the 
stockholders. 

(b) In computing tin* statutory invested capital of a cor¬ 
poration under Section 22 (> of the Revenue Act of 1918, the 
deduction that is made from invested capital for income 
and profits taxes for the preceding taxable year, must be 
computed by a proration of the true tax liability for such 
preceding taxable vear. 

24 I h aver for Relief. 


7. Wherefore, the taxpayer respectfully prays that this 
Board may hear and determine its append and find: 

(a) That the* amount, $4.I,.')72.2d, should be included in 
the statutory invested capital of this taxpayer for the cal¬ 
endar vear 1921. and 

(b) In so hearing and determining its said appeal, con¬ 
sider the true tax liability of tin* taxpayer for the year 
1920 to the end that the true amount of tin* tax liability of 
the taxpayer for the vear 1921 mav be determined. 

BKXJKXKIXS, 

Cuiutsel for Taxpayer, 

700 S<mlb (in HI (Iff., Washington, !). ('. 

25 State of Ohio, 

County of Erie, ss: 

George Feick, Jr., being duly sworn, deposes and says 
that lie is Treasurer of the above named taxpayer, and as 
such is duly authorized to execute the foregoing petition; 
that he has read the foregoing petition, or had it read to 
him and is familiar with tin* statements therein contained, 
and that the facts therein stated are true, except such facts 
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as are stated to be upon information and belief, and those 
facts he believes to be true. 


[Seal The Geo. Feiek cV Sons Company, Sanbusky, 
(>h io. ] 

(i FORGE FEICK, Jr., [seal.1 

Treasurer. 


Subscribed and sworn to before me this loth day of 
April, A. D. 1026. 

| Notarial Seal, Cuyahoga County, Ohio.] 

M. B. SPRAGUE 

Sot ary Public. 

(My commission expires-, 102iS.) 


26 


Treasury Department, Washington, Office 
missioner of Internal Revenue. 


of Com- 


IT:CA2223-9-60D. 


The George Feiek and Sons Company, 
422 Decatur Street, 

Sandusky, ()hio. 

Sirs : 


Jan. 23, 1026. 


An audit of vour income tax return for the vear 1021 dis- 
• * 

closes a deficiency in tax of $2,000,26, as shown in the at¬ 
tached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1024, vou are allowed GO da vs from the 
date of mailing of this letter within which to file an appeal 
contesting in whole or in part the correctness of this de¬ 
termination. Any such appeal must be addressed to the 
United States Board of Pax Appeals, Washington, D. C., 
and must be mailed in time to reach that Board within the 
(50 day period. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assess¬ 
ment in accordance with the final decision on such appeal 
has been made, no claim in abatement in respect of any part 
of the deficiency will lx* entertained. 
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It* you acquiesce in this determination and do not desire 
to tile an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, 1). C., for the attention of IT :CA :2223-9-601). 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should he executed with respect to the 
items agreed to. 

Respect ful I v, 

I). II. BLAIR, 

Commissioner, 
Bv C. R. NASH, 
Assistant to the Commissioner. 

Inclosures: Statements, Agreement—Form A. 
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Statement. 


IT :CA :2223-9-60D. 


In re The George Fkick and Sons Company, 422 Decatur 

Street, Sandusky, Ohio. 


Deficiencv in Tax 


$2,509 2(5 


1921. 


Net Income. 

The amount reported, not changed $24,27(5 04 

Invested Capital. 

Capital stock 25,000 00 

Surplus 45,667 35 


Total 


Less: a. 1920 income tax $8,490.39, 
$8,490.39 x .4226 equals 


Adjusted invested capital 

a. Adjusted in accordance with 
tions 45. 


$70,667 35 

prorated, 

3,588 88 

.$67,078 47 

Article 845, R egu 1 a - 
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Tlu* item in your balance sheet “Due officers and Stock¬ 
holders $4."),572.22/' in the absence* of proof to the contrary, 
is considered as a liability rather than a part of invested 
capital. This is true also of personal loans prorated by you 
under Schedule 4. 


Excess Profits (Tedit. 


8/> of $07,078.47 
Exemption 

Total 


$5,200 28 
2,000 00 

$8,200 28 


Computed on this basis, the profits tax under Section 201 
is $5,254.02. Since this is found to be in excess of the tax 
as computed under Section 202 of the Revenue Act of 1024, 
the tax is computed under the latter section. 

Computation of Profits 'fax (Section 202). 


Xet income 
Less: Exemption 


$24,270 04 
2.000 00 


Balance taxable at 20/ 
and 40/ $21,270 04 

28 (Brought Forward) $21,270 04 

Amount taxable at 20/ 17,000 00 equals $2,400 00 


Amount taxable at 40/ 


$4,270 04 


1,710 42 
$5,110 42 

$5,110 42 


Total excess profits tax 

('(imputation of 'faxes. 

Excess profits tax (Section 202) 

Xet income $24,270 04 

Less: Profits tax $5,110 42 

Exemption 2.000 00 

-7,110 42 


Balance taxable at 10/ $17,105 02 equals $1,710 50 

Total tax assessable $0,820 08 

Original tax. Account Xo. 40082 4,217 72 

Deficiency in tax . $2,509 26 
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This deficiency in tax should not ho paid until a bill is 
received from the Collector of Internal Revenue for vour 
district and remittance should then he made to him. 

Due to the fact that the Statute of Limitations will 
presently bar any assessment of additional tax against you 
for the vear 1921, tin* Bureau will he unable to afford vou 
an opportunity under the provisions of Treasury Decision 
3708 to discuss vour case before mailing formal notice of 
its determination as provided by Section 274(a) of the 
Revenue Act of 1024. It is necessary at this time, in order 
to protect the interests of tin* (lovernment, either to make 
an immediate assessment under the provisions of Section 
274(</) of the Revenue Act of 1024 or to issue a formal 
notice of deficiency. Therefore, the Bureau has elected 
to issue this notice of deficiency believing it will be more 
satisfactory than an immediate* assessment. 

20 Filed Mav 21, 102b. United States Board of tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 13737. 


George Feick Sons Company, Petitioner, 

v. 

Commissioned ok Internal Revenue, Respondent. 

A Hsircr. 

The Commissioner of Internal Revenue, by A. W. Gregg, 
(Jeneral Counsel, Bureau of Internal Revenue, for answer 
to the petition filed in the above-entitled appeal, admits and 
denies as follows: 

1. Admits that the taxpayer is a corporation with its 
principal office at 422 Decatur St retd, Sandusky, Ohio. 

2. Admits that a deficiency letter was mailed to the tax- 
payer on January 23, 192(5, stating a deficiency of $2,509.2(5. 

3. Admits that the taxes in controversy are income and 
profits taxes for the calendar year 1921, in the amount of 
$2,509.2(5. 
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4 (a) Admits that tlie* ( ommissioner has not included is 
part of invested capital for 1921, $45,572.23, alleged to have 
been left in the business bv the officers. 

(b) Denies that in setting up the statutory invested 
capital of the taxpayer for the calendar year 1921, the Com¬ 
missioner has prorated an amount which is in excess of the 

true tax liability for the vear 1920. 

• • 

5 (a) Admits that the taxpayer was incorporated on or 
about February 2b, 1917, and admits that a business which 
had been formerly conducted bv George Feick, Sr. as an 

individual was taken over. 

30 (b) Denies that George Feick, Sr., engaged the 
services of his two sons at salaries of approximately 

$25.00 per week. 

(c) Denies that the business as at the date of incorpora¬ 
tion had a net worth of $243,000.00. 

(/I) Denies that an agreement was made whereby the 
sons agreed that tliev should draw out onlv such amounts as 
were absolutely necessary for their living expenses and per¬ 
sonal welfare, and that the excess of salaries and dividends 
should remain in the business. 

(c) Admits that there had accumulated to January 1, 
1921, $45,572,23, but denies that this was accumulated under 
the agreement alleged in paragraph 5 (J) of the petition. 
(/) Denies that interest was neither paid nor accrued on 

these accounts and denies that tliev were distinguished in 

• » ■ 

the corporation's book of account from tin* regular accounts 
payable and loans payable. 

(g) Admits that tin* protits tax liability as shown in the 
deficiency letter was computed under Section 302 of the 
Revenue Act of 191S and denies that this profits tax 
liability, as so determined, is in excess of the profits tax 
liability computed on tin* basis of statutory invested capital. 

(h) Denies that on January 1, 1920, tin* books of the tax¬ 
payer carried amounts loft in the business by the stock¬ 
holders and not available for use by those stockholders. 

(/) Admits that in computing the statutory invested 
capital for 1921, it is essential that adjustment be made for 
the correct tax liability for 1920. 

31 Denies, generally and specifically, each and every 
allegation contained in the taxpayer's pet it ion, not 

hereinbefore admitted, qualified or denied. 
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or 


Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

General Counsel, Bureau of Internal Revenue. 

Of counsel: 

F. O. GRAVES, 

Speeial Attorney, Bureau of Internal Revenue. 

32 Filed Jul. 19, 1926. United States Board of Tax 

Appeals. 

18644. 

United States Board of Tax Appeals. 

George Fkick & Sons Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 
33 United States Board of Tax Appeals. 

Docket No., —. 

George Ff.ick Sons Company, Petitioner, 


v. 


Commissioner, of Internal Revenue, Respondent. 

Petition. 


The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 

• • 

sioner of Internal Revenue in his notice of deficiency 
(IT :E :SM :00l) BSB :C-27634-6), dated June 9, 1926, and as 
a basis of its proceeding alleges as follows: 

1. The petitioner is an Ohio corporation, with principal 
office at 422 Decatur Street, Sandusky, Ohio. 

2. The notice of deficiency, (a copy of which is attached 
and marked Exhibit A), was mailed to the petitioner on 
June 9, 1926. The said notice of deficiency sets forth no 
computations and, therefore, there is attached (Exhibit B) 


4—4660a 
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a copy of Bureau letter dated April 21, 102(1, the letter upon 
which the deficiency letter of June 0, 1026, is based. 

2. The taxes in controversy are Income 1 and Profits taxes 
for the calendar year 1020, and for one thousand three hun¬ 
dred fifty-one dollars and twelve cents ($1,331.12). 

4. The determination of tax set forth in the said notice of 
deficiency, is based upon the following errors: 

(a) In setting up the statutory invested capital of the 
petitioner for tin* calendar year 1020, tin* respondent has 
failed to include therein as an item of the taxpayer’s in¬ 
vested capital for the said year 1020, $32,242.5(1 left in the 
business by the officers of the corporation. 

(b) in computing the statutory invested capital of the 
petitioner for the calendar year 1020, the respondent has 
prorated, under Article 843 of Regulations 43, an amount 
which is in excess of the true liability of this petitioner for 
income and profits taxes for the year 1010. 

3. The facts upon which the petitioner relies as the basis 
of this proceeding, are as follows: 

34 Amounts Left in Business bv Stockholders: 

( a) (Jeorge Feick and Sons ( ompany was incorporated 
under the laws of the State of Ohio, on or about February 
26, 1017. The newly formed corporation took over a busi¬ 
ness that had been established in the year 1867, which was 
operated as a partnership to 1803, and from that year to 
the incorporating date by (Jeorge Feick, Sr., as a sole pro¬ 
prietorship. The general nature of the business was con¬ 
tract construction work. 

(b) With the passing of years. (Jeorge Feick, Sr., became 
less active physically in carrying on the work, and his two 
sons, Fin’d and (Jeorge, Jr., took up a share of the work. 
For their services their father paid them a salary of ap¬ 
proximately $23.00 a week, each. 'This small salary was 
not satisfactory to the two voung men, and they found 
other employment, as architects in Minneapolis. 

(e) The father found that the business was too large for 
him to operate alone, and he wished to incorporate. ITe 
wished his two sons to come into the new corporation, but 
demanded that they succeed through their own efforts and 
abilities. Of their salary of $23.00 per week, they had 
saved enough that they could each invest $3,000.00 in cash 
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in the new corporation. The business ot* the sole proprie¬ 
torship had a net worth, as shown by its books and records, 
of $242,997.89. An investment of $ 0 , 000.00 each in a cor¬ 
poration having an invested capital of $243,000.00 would 
give to the sons no reasonable measure of authority in tin* 
conduct of the affairs of the new corporation; therefore, il 
was decided to incorporate with the nominal capital of 
$25,000.00, $5,000.00 for each of the sons, and tin* balance, 
$15,000.00 for the father. 

(rf) With an invested capital of only $25,000.00, it was 
recognized that the new corporation would be handicapped 
in conducting the contract construction work of an organi¬ 
zation that had shown a present worth of $243,000.00. Real¬ 
izing the necessity for additional capital, the sons agreed 
to the father’s determination that they (the sons) should 

draw out onlv such amounts as were absolutely neeessarv 

• • • 

for their living expenses and personal welfare, and that 
the excess of salaries and dividends should remain in the 
business. Bv the terms of this mutual agreement, the 
amounts so left in the business were not subject to promis¬ 
cuous withdrawals, and any abnormal withdrawal required 
the sanction of the other stockholders. 

(c) Under this agreement, then* had accumulated to 
January 1, 1020, $33,343.50, the amount in question in this 
appeal. 

(/) Interest was neither paid nor accrued upon these 
amounts, and the accounts were distinctly distinguished in 
the corporation's books of account fiom the regular ac¬ 
counts payable and loans payable. 
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1010 Tax Liability 


(//) The determination of tax from which this appeal is 
prosecuted, is predicated upon a computation of protits tax 
liability under Section 302 of the Revenue Act of 101*. 
The petitioner here presents for determination a question 
of statutory invested capital under Sections 325-0 of the 
Revenue Act of 1918. 

(h) There has been represented to your Honorable Board, 
for decision, in Docket Number 8790, the same question for 
the calendar year 1910. 

(/) A necessary factor in tin* determination of the true 
statutory invested capital of this petitioner for the calendar 
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year 1920, is the true tax liability for tlie calendar year 
1919, and upon such determination depends the deter¬ 
mination of the petitioner’s tax liability for the calendar 
vear 1920. 

6. The petitioner prays for relief from the deficiency 
asserted by the respondent, on the following and each of 
the following particulars, and asks that it be the finding 
of the Board: 

(a) That in computing the statutory invested capital of 

the petitioner under Section 32G of the Revenue Act of 

1918, and in tin* light of Section 327) ( a ) of that Act. 

amounts left in the business of the petitioner corporation 

by its stockholders will not be excluded as “borrowed 

capital” where it is shown that those amounts so left in the 

business by the stockholders of tin* corporation are not 

available for use bv those stockholders. 

* 

(/>) That in computing the statutory invested capital 
of the petitioner under Section 32f> of the Revenue Act of 
1918, the deduction that is made from invested capital for 
Income and Excess Profits Taxes for the preceding taxable 
year, must be computed by a proration of the true tax 
liability of the petitioner for such preceding taxable year. 

Wherefore, petitioner prays that this Board may hear 
and redetermine the deficiencv herein alleged. 

‘ BEN JENKINS, 

Counsel for Taxpayer , 

700 Southern Bid a., ''Washington, />. C. 


3(> State of Ohio, 

County of Erie, ss: 

George Feick, Jr., being duly sworn, deposes and says 
that he is Treasurer of the above* named taxpayer, and as 
such is duly authorized to execute the foregoing petition; 
that he has read the foregoing petition, or had it read to 
him, and is familiar with the statements therein contained, 
and that the facts therein stated are true, except such facts 
as are stated to be upon information and belief, and those 
facts he believes to be true. 

[Seal The Geo. Feick & Sons Company, Sandusky, 
Ohio.] 

GEORGE FEICK, Jn., [seal.] 

Treasurer. 
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Subscribed and sworn to before me this l(i dav of Julv, 
A. 1). 1926. 

[Notarial Seal, Erie County, Ohio.] 

WM. SCIIOEXEMAX, 

Notar if Public. 

(My Commission expires dan. 26, 1929.) 
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Exhibit A. 


Treasury Department. Washington, ()ili<*i‘ of Commissioner 

of Internal Revenue. 


IT :E :SM :60D. 

ROB :C-27634-6. June 9, 1926. 


ddie (Jeorge Eeick and Sons Company, 
422 Decatur Street, 

Sanduskv, Ohio. 

Sirs : 


An audit of your income and excess profits tax return 
for the calendar year 1920 has resulted in the determina¬ 
tion of a deficiency in tax of $1,67)1.12 as shown in Bureau 
letter dated April 21, 1926. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 davs from tin* 
date of mailing* of this letter within which to tile a petition 
for the redotormination of this deficiency. Any such peti¬ 
tion must be addressed to the Tinted States Board of Pax 
Appeals, Earle Building, Washington, D. C., and must 
be mailed in time to reach the Board within the 60-dav 
period, not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed a 
petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. Xo claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
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to file a petition with the United States Board of 'fax 
Appeals on the enclosed Form A, and forward it to the 
< ommissioner of Internal Revenue, Washington, l>. ( ., 
for the attention of IT:K:SM :(i()I) BGB-(In 
the event that yon acquiesce in a part of the determination, 
tile waiver should 1m* executed with respect to tin* items to 
which von agree. 

Respectfully, 

I). 11. BLAIR, 

('om nussimnr , 

BvC. R. NASH, 

• * 

Assistant to fhr Conunissionrr. 
Enclosures: Waiver—Form A. 

38 Fxhikit B. 


IT :K :SM. 

BrBAVJTtKU-ti. April 21, 1020. 

The George Feick and Sons Company, 

422 Decatur Street, 

Sandusky, Ohio. 

Sms: 

An audit of your income and excess protits tax returns 
for the calendar year 1!>20 has resulted in tin* determina¬ 
tion of a deficiency in tax of $1,301.12, as shown in the 
attached statement. 

You are granted 30 davs from the date of this letter 
within which to present a protest against the deficiency 
proposed herein. The protest and any additional state¬ 
ment of facts must he executed in triplicate, under oath, 
and contain the following information: 

(</) The name and address of the taxpayer (in the case of 
an individual the residence, and in the case of a corporation 
the principal office or place of business): (h) in the case 
of a corporation the name of the State* of incorporation: 
{(■) the designation by date and symbol of the letter advis¬ 
ing of tin* proposed deficiency with respect to which tin* 
protest is made; (rf) the designation of the year or years 
involved and a statement of the amount of tax in dispute 
for each year: (r) an itemized schedule of the findings to 
which the taxpayer takes exception; (/) a summary state- 
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mont of the ground upon which the taxpayer relies 
in connection with each exception; and (//) in case the tax¬ 
payer desires a hearing, a statement to that effect. 

If a protest is filed, any additional evidence or briefs of 

argument submitted will be given careful consideration, 

and if the Commissioner finally determines that there is 

* 

a deficiencv, von will be advised thereof bv registered mail 
in accordance with the provisions of Section 274 of the 
Revenue Act of 192b. Should von not agree to the de- 
ficiencv as finallv determined bv the Commissioner, von 
will be allowed 60 days from the mailing of the registered 
letter in which to file a petition with the United States 
Board of Tax Appeals for a redotermination of the de¬ 
ficiencv. 

If you acquiesce in the proposed deficiency as shown in 
this letter and the accompanying statement, you are re¬ 
quested to execute a waiver of your right to file a petition 
with the United States Board of Tax Appeals on the en¬ 
closed Form A, and forward it to the Commissioner of 
Internal Revenue, Washington, I). C., for the attention of 
IT: K :SM-Bt , B-C-27634-6. In the event that you acquiesce 
in a part of such deficiency, the waiver should be executed 
with respect to the items to which you agree. 

Respect fully, 

(Signed) C. R. NASH, 

Assistant to the Commissioner. 


Knelosures: Statement, Waivin’—Form A. 
spr-1. 
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Statement. 


IT :K :SM. 
BCB-C-27634-6 


Apr. 21, 1926. 


In re Thk (I forge Feick A Sons Company, 422 Decatur 

Street, Sandusky, Ohio. 

Deficiencv in Tax. 

1920 .$1,351 12 

You are advised that after careful consideration and re¬ 
view, your application under the provisions of Section 327 
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of the Revenue Act of 1918 lias been denied for tla* reason 
that the evidence presented fails to establish that your in¬ 
vested capital or net income is affected by abnormal condi¬ 
tions which would justify the Bureau in computing your 
tax under the provisions of Section .‘>28 of the above men¬ 
tioned Act. 

The computation of the tax follows: 

Xet Income. 


As reported on return $29,148 28 

Invested Capital. 

Capital stock .. . 25,000 00 

Surplus. 15,107.89 

U. S. Bonds (investment, part of surplus) 9,784 49 


Total 


$43,892 32 


Deduct: 

(u) 1919 income tax, $1,988 89. 

prorated, $1,989.89 x .4214 $838 12 
(h) Additional tax for 1918 397 9(5 

- 1,236 08 

Adjusted invested capital $42,656 24 

(a) Federal income tax«*s art* deemed to have been paid 

out of the net income of the taxable vear for which tliev are 

• • 

levied and accordingly may be included in tin* invested 
capital only until such taxes become due and payable. The 
correct tax liability for the preceding taxable year, there¬ 
fore, has been prorated from ihe due date in accordance 
with Article 845. Regulations 45. 

40 (/>) The income tax for 1918 was due and payable 

in 1919. Therefore, tin* additional tax for 1918 is 
deducted in full from the invested capital for 1920. 


Excess Profits Credit. 


8% of $42,656.24 
Exemption 


$3,412 50 
3,000 00 


Total 


$6,412 50 
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Computed on this basis, the excess profits tax, under 
Section 301 of the Revenue Act of 11)18, is $8,070.56; and 
under Section 302 of that Act it is $7,059.31. The latter 
amount, being smaller, is used in the computation. 

Computation of Taxes. 


Excess profits tax (Section 302) . $7,059 31 

Xet income . $29,148.28 

Less: 

Profits tax . $7,059.31 

Exemption 2,000 00 

- 9,059 31 


Balance taxable at 10%.. $20,088 97 

Amount of tax at 10%. 2,088 90 

Total tax assessable . $9,068.21 

Original tax, Account #40714 .. .. 7,717 09 

Additional tax .. $1,351 12 

A copy of this letter is being furnished your authorized 
representative, the Edward Biele & Company, 915 Southern 
Building, Washington, 1). C. 

spr-1. 

41 Filed Sep. 20, 1926. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 18644. 

George Feick & Sons Company, Sandusky, Ohio, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 


The Commissioner of Internal Revenue, bv his attorney, 

• w 7 

A. W. Gregg, General Counsel, Bureau of Internal Rev- 


5—4660a 
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(‘line, for answer to the petition < F the above-named tax- 
payer, admits and denies as Follows: 

1. Admits the alienations contained in Paragraph 1 of the 
petition. 

2. Admits the allegations contained in Paragraph 2 of 
the petition. 

3. Admits the allegations contained in Paragraph 3 of 
the petition. 

4. Denies that the C ommissioner erred as alleged in 
Paragraph 4 oF the petition. 

3. {a) Admits the allegations contained in Paragraph 

S GO- 

{ft) Denies the allegations contained in Paragraph 5 (/>). 

(r) Denies the allegations contained in Paragraph 5 (c). 

(//) Denies tie* allegations contained in Paragraph 3 (</). 

(c) Admits that there had accumulated on January 1, 
11)20 $33,343.3(1 hut denies that this was in accordance with 
an agreement contained in the Foregoing allegations. 
42 (/) Denies the allegations contained in Paragraph 

3 if). 

{/;) Admits the allegations contained in Paragraph 3 ((f). 

(//) Admits the allegations contained in Paragraph 3 (//)• 

(/) Admits the allegations contained in Paragraph 3 (/’). 

Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer's petition not hereinbefore 
admitted, qualified, or denied. 

Wlu re Fore, it is prayed that the taxpayer's appeal be de¬ 
nied. 

A. W. GREGG, 

(ieuevat Counsel, Hunan of Internal Revenue . 

Of Gounsel: 

F. (). GRAVES, 

Special Attorney Hun an of Internal Revenue. 


A true copy. Teste: 

B. 1). GAMBLE, 

Clerk , l \ S. Hoard of Tax Appeals. 


43 
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United States Board of Tax Appeals. 

Docket Xos., 8796, 13757, 18644. 
(iko. Fkick & Sons Do., Petitioner, 


1RG. 


(Commissioner or Internal Revenue, Respondent. 
Promulgated May 26, 1927. 

Amounts credited to the officers of the petitioner cor¬ 
poration and not withdrawn by them, hrhl to he liabilities 
of the corporation and not a part of its invested capital. 

Ben. Jenkins, Ksq., for the petitioner. 

T. M. Mather, Ksq., for the respondent. 

These are proceedings for the redetermination of income 
and profits taxes for the calendar years 1919, 1920, and 
1921, in the amounts of $873.90, $1,351.12, and $2,509.26, 
respectively. 

The deficiencies arise from tin* action of the respondent 
in excluding from invested capital for the years involved, 
amounts left in the business by the officers of tin* corpora¬ 
tion representing salaries and dividends credited to the 
respective officers on the books of the corporation in excess 
of the amounts actually drawn by them. The three* proceed¬ 
ings were consolidated for the* purpose of hearing and de¬ 
cision. 

For 1920 and 1921 the petitioner alleges as error the ac¬ 
tion of the respondent in prorating and deducting from 
invested capital the taxes for prior years in an amount 
alleged to be in excess of the true tax liability for such 


prior years. 


Findings of Fact. 


The petitioner is an Ohio corporation with its principal 
office at Sandusky. It was organized the latter part of 1916 
or the first part of 1917 and took over the personal busi¬ 
ness of George Feick, Sr., who had carried on the busi¬ 
ness theretofore as an individual. 
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44 George Feick, Sr., transferred to the corporation, 
at the time of its organization, tangible assets of the 

value of $20,000. George Feick, Jr. and Hmil Feick, sons of 
George Feick, Sr., contributed $2,000 each and capital stock 
was issued in the amount of 150 shares to George Feick, 
Sr., and 50 shares each to George Feick Jr., and Hmil 
Feick. Of tin* 150 shares issued to George Feick, Sr., one 
qualifying share each was issued to Minnie I\. and Olga (\ 
Feick, wife and daughter, respectively, of George Feick, 
Sr.; and George Feick, Sr., contributed another $1,000 in 
cash, making $5,000 contributed in cash in addition to the 
$20,000 in tangible assets paid in by George Feick, Sr., at 
the time of the organization of the corporation. 

•At the time of organization of the corporation, it was 
agreed that all the salarv which was to be allowed George 
Feick, Jr., and Hmil Feick, and also all dividends which 
might accumulate on the stock owned bv them as well as 
on the stock owned by George Feick, Sr., would be credited 
to them on the books of the corporation but would not 
actually be withdrawn in excess of $20 per week to George 
Feick, Jr., and $25 per week to Hmil Feick. George Feick, 
Sr., did not draw auv salarv. The agreement was that tliev 
would wait and “leave all of the assets that could accumu¬ 
late, leave them in the business for awhile, so we would not 

have to borrow monev to relieve tin* burden at that time. 

# 

All dividends were to be added to the business.** 

At the end of the year there was a directors meeting and 
at that meeting it was determined what amount should be 
credited to each of the accounts and each of the individuals 
paid inconn* tax upon the amount so determined and cred¬ 
ited to each of them on the books. The corporation kept 
personal accounts for each of the individuals. The amounts 
were set up on the liability side of the balance sheet 

45 as being amounts due the officers and stockholders. 
The records of the corporation contained no entry 

to the effect that items of accumulated salaries and divi¬ 
dends were to be kept in the business. The agreement on 
this matter was oral between the three individual officers. 
The amounts shown on the books to be due to each were 
credited to the accounts of the individuals and were not rep¬ 
resented by notes, and no interest was paid on the amounts. 




Up until December 31, 1918, there had been accumulated 
$13,818; to December 31, 1919, $26,522; to December 31, 
1920, $44,106, representing accumulated dividends and un¬ 
drawn salaries which had been credited to the above-named 


individuals on tin* books ot* the corporation. 

In its income and protits-tax returns for the calendar 
years 1919, 1920, and 1921, petitioner included all amounts 
of the credits to its stockholders above mentioned in its 


invested capital. 

Upon auditing; the income and protits-tax returns, the re¬ 
spondent disallowed the above amounts and excluded the 
same from invested capital. 


Opinion. 

Tkammkll : 

The question is whether the amounts of accumulated 
salaries and dividends which had been credited to the stock¬ 
holders and which had not been drawn bv them for the re- 
spective years involved, constituted a part of the invested 
capital of petitioner. 

In order to determine this question, we must decide 
whether the amounts so credited represented borrowed 
money in the hands of the corporation or whether it repre¬ 
sented assets paid in by the stockholders. If the amounts 
were borrowed money, it is clear that they cannot be in¬ 
cluded in invested capital. In our opinion, from all 
46 of the evidence, the amounts credited by the corpora¬ 
tion to its stockholders, represented indebtedness of 
the corporation. The fact that the corporation retained 
and used the money in its business when it represented a 
liability, does not constitute such amount a part of its in¬ 
vested capital. We are not convinced that the stockholders 
contributed the amounts credited to them to the corporation. 
There appears to have been no agreement on the part of the 
stockholders, either among themselves or with the corpora¬ 
tion, that they would at no time withdraw the amounts. In 
our opinion, the decision of this case is controlled by prior 
decisions of the Board. Nee Appeal of Kclip-Buckley Co., 
1 B. T. A. 1154; Appeal of (' on solid ated Electric Lamp Co., 
1 B. T. A. 616; Appeal of Electrical Supply Co., 1 B. T. A. 
658; Appeal of IT///. II. Daridow Sons Co., 1 B. T. A. 1215; 
Appeals of Roshck Brothers Co., 2 B. T. A. 260, 794; and 
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upon tin* authority ot* those decisions we hold that the 
amounts credited to the officers represented borrowed 
money. Xo question is raised as to whether funds were 
available out of which to pay the dividends credited to the 
stockholders. 

On the question of computation of invested capital of 
the petitioner for the calendar years 11)20 and 10*21, it is not 
shown that the respondent committed error in the proration 
and exclusion from invested capital of the prior-years’ 
taxes. 

Jadffiaeat trill hr entered for tin' respondent . 


4< 1 nited States Hoard of Tax Appeals. Washington. 

Docket No., 8700. 

Oko. Feick vV: Sons Companv, Petitioner, 


vs. 

( ’oM M ISSION EH OF InTKKNAL REVENGE, Respondent. 
Order o) Hedetcnnination. 

Pursuant to the Hoard's findings of fact and opinion, pro¬ 
mulgated May 20, 1927, it is 

Ordered and decided: That, upon redeterminution. there 
is a delieienev for the vear 1010 in the amount of $8732)0. 
(Signed) Oil A RLFS M. TRAM MULL, 

Member l ailed States Hoard of Tax Appeal''. 


Dated Washington, D. dune b, 1027. 

A true copv. Teste: 

H. I>. (JAMRLK, 

( Jerk l . S. Hoard of Tar Appeals. 

48 Pnited States Hoard of Tax Appeals, Washington. 

I )ocket Xo., 1377)7. 

(iko. Ff.igk tV: Sons Company, Petitioner, 

vs. 

( om mission hr of Inteknai, Kevence, Respondent. 
Order of Hedetennination. 

Pursuant to the Hoard’s findings of fact and opinion, pro 
mulgated May 2b, 1927, it is 
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Ordered and decided: That, upon redetermination, there 
is a deficiency for the year 11)21 in the amount of $2,509.26. 
(Signed) CHARLES M. TRAMMELL, 

Member l i/itcd Stall's Hoard of Tax Appeals. 

Dated Washington, J). C., dune (5, 1927. 

A true copy. Teste: 

B. 1). GAMBLE, 

Clerk V. S. Hoard of Tax Appeals. 

49 United States Board of Tax Appeals, Washington. 

Docket Xo., 18644. 

Geo. Ff.ick & Sons Company, Petitioner, 


Commissioner or Internal Keyence, Respondent. 
Order of Hedefermiuat ion. 

Pursuant to the Board's findings of fact and opinion, pro¬ 
mulgated May 2(5, 1927, it is 

Ordered and decided: That, upon redetennination, there 
is a deficiency for the year 1920 in the amount of $1,551.12. 
(Signed) ’ CHARLES M. TRAMMELL, 
Member l ailed Stales Hoard of Tax Appeals. 

Dated Washington, D. ( ., June 6, 1927. 

A true copy. Teste: 

B. 1). GAMBLE, 

Clerk l . S. Hoard of Tax Appeals. 

50 United States Board of Tax Appeals. 

Docket Xos., 8796, 15757, 18644. 

Geo. Fetch & Sons Company, Petitioner, 


Commissioner of Internal Keyence, Respondent. 

Stipulation. 

It is hereby stipulated and agreed, by and between the 
parties hereto, through the undersigned, their respective at- 
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torneys, that, in accordance with Sec. 1002 of the Revenue 
Act ot 1926, the above entitled cause may he appealed, in 
accordance with Sec. 1001 of the Revenue Act of 19*20, to the 
Court of Appeals of the District of Columbia. 

1). J. SIIORR. 

1). .!. SIIORR, 

Attorney for Petitioner , 

700 Southern Building , Washington* D . O. 

A. W. GREGG. 

A. A\. GREGG, 

General Counsel, Ilureau of Internal Berenue. 
Dated August 30, 1927. 

Filed Sep. 10, 1927. United States Hoard of Tax Appeals. 

51 United States Board of Tax Appeals. 

Docket Nos. 8796, 13757, 1S644. 

Geo. Feick \ Sons Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Assignments of Error . 

Now conies the petitioner, by its Attorney, 1). ,J. Sliorb, 
and assigns as error that: 

1. The Board erred in its tindiugs that the Commissioner 

of Internal Revenue correctIv determined the income and 

% 

protits tax liability of the petitioner for the calendar years 
1919, 1920, and 1921. 

2. The Board erred in its linding that amounts credited 
to the officers of the petitioner corporation and not with¬ 
drawn by them, represented liabilities of the corporation 
and were not a part of its invested capital. 

3. The Board erred in its finding that there was no agree¬ 
ment on the part of the stockholders, either among them¬ 
selves or with the corporation, that they would at no time 
withdraw the amounts bv them left in the business. 

4. The Board erred in its finding that the amounts of 
$13,818.00 at December 31, 191S. $26,522.00 at December 31, 
1919, and $44,10(5.00 at December 31, 1920, by the stock¬ 
holders left in the business, were not a part of tin* invested 
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capital of the petitioner for the years 1919, 1920, and 1921, 
respectively. 

5. The decision of the Board is contrary to the evidence 

w 

presented and to the law applicable in the case. 

6. The decision of the Board is contrary to the weight of 
the evidence presented. 

1). J. SI 10KB. 

1). J. S110K B, 

Counsel for Petitioner, 

700 Southern Bldg., Washington, D. C. 

Dated September (>, 1927. 

Filed Sep. 10, 1927. Tinted Static Board of Tax Appeals. 
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Baited States Board of Tax Appeals. 
Docket Xos., 879(1, 13757, 18044. 


The Geo. Feick & Sons Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Designation. 


The petitioner, having perfected an Application for Re¬ 
view in his cause by the Court of Appeals of the District of 
Columbia, hereby requests the Clerk of the Board of Tax 
Appeals to prepare, at petitioner’s expense, a transcript of 
the record on appeal in this cause, including therein the 
following papers and proceedings, namely: 

1. The three Petitions to the Board of Tax Appeals. 

2. The three Answers. 

3. Findings of Fact, Decision, Opinion, and ()rders of Re- 
determination of the Board of Tax Appeals. 

4. Agreement for Review by Court of Appeals of the Dis¬ 
trict of Columbia. 

5. Assignments of Error. 

(>. Statement of Evidence. 

7. This Designation of Record. 

I). J. SIIORB, 

Attorney for Petitioner , 

700 Southern Bldg., Washington, D. C. 


0—4660a 
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V> 

»)♦) 


Dated September fi, 1927. 

Filed Sop. 10, 1027. Fnited States Board of 'Fax Appeals. 
Fnited States Board of Fax Apr )oals. 


Fniteo States of America. 

I>i sh if t nt Columbia, ss: 

1. B I>. (iambic, (’lerk of tin* Fnited States Board of 
Tax Appeals, hereby certify the foregoing panes numbered 
from 1 to 40, both inclusive, to be a true and correct tran¬ 
script of the record, according to directions of counsel 
herein tiled, copy of which is made part of this transcript, 
in proceedings Xos. *700. 1.4577) and 1*044, wherein (ieo. 
Feiek and Sons Company is Petitioner and the Commis¬ 
sioner of Internal Revenue, is Respondent as the same re¬ 
mains upon the tiles and of record in said Board. 

In Testimonv Whereof, I hereunto subscribe mv name and 
affix the seal of said Board, at the City of Washington, in 
said District, this 1st day of October, 1027. 

[Seal l . S. Board of Fax Appeals.] 

B. I). (JAMBLF, 

Clerk. 


54 Lodged Sep. 10, 1027. Fnited Slates Board of 'Fax 

Appeals. 

Dkt. 1 Jih. (’al. x. Sia. x. 

Filed Sep. 2*, 1027. Fnited States Board of Tax Ap¬ 
peals. 

I nited States Board of Fax Appeals. 

Docket Xos. <*(0t), 1.4757, 1S(>44. 

The (iko. Frick A' Sons Company, Petitioner, 

vs. 

Com mission ki: or Internal Keyence, Respondent. 

Statement nf Cri'leiice. 


George Feick, Jr., of lawful age, called as witness for 
petitioner, having first been duly sworn, testified in sub¬ 
stance, as follows: 
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I resale in S;iiHlu s ky, < >liio; am Secretary and Treasurer 

, & . So,,s <'<»mpany, the petitioner, and have 

leen from the time of the organization of that company. 

he business ot the company is buildin- construction, 
(•entered ... Sa.ul.isky, for the last few years. I have been 
connected with the hnihlinu - trnme ever since I was old 
enough to j-o around with my father, and I have a De-roe 
m Arenitechire from Cornell. 

The corporation was formally organized in February 
l.»h, and succeeded to my father's personal business which’ 

was successor to a partnership with his brot.. which 

s arted in the sixties. In 1JHK5, I left my father’s employ 
. <' "cut to Minneapolis, praetiem- my profession there 

l» he of 1!.14. I ret nr to participate with 

m\ iiother, in my lather's business. From 1!»14 until the 
corporation was organized, I lived with mv father, reeeiv- 
no income or salary, except that when'I went on a job 
received a credit for my services, which later was to be 
taken into consideration in my payment when the corpora¬ 
tion was formed. My father turned in to the newlv formed 
corporation a personal contract in?* business of some „ro- 
portions, all of his buildin- business, tools and e.piipment 
some machinery, war,.houses, and everythin- tin, eon-’ 

, ;■ :; f '»•:.— vm,,,. „ f 

’ ' ' <<isli that was used lor operatin-expenses 

was contributed by my father. Mv brother and 1 
•)•> were to contribute $2,000.00 each, which was a-reed 
was to be accumulated before that. The $2 000 00 
was credited to mv account with the completion of the Ifi-li 
School at Sandusky, and that was turned in as mv payment 
'"''nation of the company. Mv father' had eon- 
1 o "' ,l ' ,4s shares; mv brother and i each received r,0 
shares; my mother received 1. and ill'- sister I, to make the 
live incorporators. As a personal business, it took con- 
sidorah y more than $2:,.000 to run it. the contract for the 
ll.ydl School hem-over $ 200 . 000 . 0 , 1 . One of the reasons for 
the small capitalization was to limit our liability. Father 
had in his own personal business at the time of his turn¬ 
over. a net worth of over $2:,0.000.00, and had $40,000.00 
m the business. At one time, contracts were pendin- to 
the value of $415,000.00. 1 " IO 

A\ hen the corporation was formed, mv brother and I con 
Inl,uted only a credit of $2,000.00, which stood in dad’s 
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books in our names, and dad contributed $1,000.00 in cash. 
I had nothin" to contribute and mv brother had nothin" to 

• o 

contribute*; so we agreed to proceed my brother to take a 
salary of $2o.(K) a week, and 1 to take $20.00. Any divi¬ 
dends were to stav in the business and be used as work ill" 

• o 

capital. The corporation has continued to have the use of 
father’s moncv in it* business, to this dav. 

Our agreement was to work and leave all the assets that 

could accumulate in the business for a while, so we would 

not have to borrow monev to relieve the burden at that 

time*. This agreement was not in writing, the whole thing 

was informal. Xo funds were to be withdrawn, except for 

the payroll. Tin* money that was left in was not to be 

taken out, except on the agreement of all of us, nobody 

was to take anv out unless it was actually agreed to. Dad 

did not draw anv salary. 

« • 

As the money accumulated, no evidence of ownership in 
the way of notes, or otherwise, was given to the three otli- 
eers. At the end of the vear three was a Director's Meeting, 
and the amount of personal income tax to be re¬ 
ad ported was determined, but there wen* no notes. We 
received no interest on it, we paid the income tax 

on it. 

We were given credit for these amounts as thev aeeumu- 
lated, in the books of the corporation. Separate accounts 
wen* set up apart from Accounts Payable, and up until 
December ‘ > 1, 1P18, there had been accumulated $1*1,818.00; 
December .*51, 1010, $ 20 , 022 . 00 ; to December Ml, 1020, $44,- 
100.00, representing accumulated dividends and undrawn 
salaries credited to the personal accounts on the books of 
the corporation. 

I cannot answer whether the accumulations were carried 
on tin* balance sheets of the company as Assets or 
Liabilities. On the balance sheets for the years 1018 and 
1010, shown me. the accumulated salaries are carried as 
Liabilities due officers and stockholders. The Minutes of 
the corporation do not, at any place, state that the items 
of enumerated salaries are to be kept in the business. There 
was an oral agreement, and there is no written evidence 
of it that 1 know of. 1 do not know whether a personal 
creditor of mine could have attached my portion of the 
accumulated salarv that was shown on the books of the 
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corporation. Wo could not touch il ourselves; I do no 
know about anybodv else. Our agreement was not to touch 
it. 1 don't know how the mutual agreement would have 
affected the situation if 1 had died during those years 
and mv heirs had claimed the accumulation as an asset 
of my estate. I returned it in my personal income tax 
blank. 


George Feick, Sr., of lawful age, called as a witness for 
petitioner, having first been duly sworn, testified in sub¬ 
stance, as follows: 

1 am George Feick, Sr., President of (Jco. Feick & Sons 
Company whose business is General Contracting, Build¬ 
ing, Building Construction. The corporation was organ¬ 
ized, I think, in February, 1917. I had conducted the busi¬ 
ness alone previous to that time, had started with my 
brother as a partner, I think in ’7*2. He died in ’93 
57 or '94, and after that 1 was alone until the time I 
incorporated with both of my sons. I turned in the 
stuff that was on the books, material, lumber and brick, 
livestock account, tools account, etc., and some money. Wo 
formed a company with capitalization of $25,000.00, a small 
company so as to limit my liability if anything should hap¬ 
pen. Nobody outside of Iho family had any interest in it. 
I furnished the money and whatever was needed for the 
company. Whenever the corporation needed additional 
funds, 1 furnished it, of course*. In organizing the company, 
we had an arrangement that I pay Fmil $25.00 a week, and 
George $20.00; they were to get that, and the rest of their 
salarv was to bo left in tin* business. 1'his monev that 
was left ever since in the business, was loft with the under¬ 
standing that wo would hold it in the company; prorata of 
increase would be according to tin* amount of stock each 

held. I agreed with them that 1 would leave mv salarv and 

• • 

dividends, in 11n* business. 

On cross examination Mr. Feick testified: 


I don't know as there was any special written agree¬ 
ment in the Minute books, but there was a general un¬ 
derstanding with my sons with reference to leaving the ac¬ 
cumulated earnings in the business. There was nothing 
written. They depended on me, and whatever I did was law 
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m tile mutter. That was all right as Ion*? as \ did most of 
tlu* \\oik. Along in 11)22 | made some division; I gave 
my family a certain amount of accumulated stuff, so that 
in tin* e\ cut anything would happen to me they would 
have something to get along. I am not sure whether any- 
thiiiir as to the agreement was put into the Minute Book 
or not, hut I think it should have been there. The amount 
ot accumulated salaries in my name would lx* eventually 
put to my personal credit. I don’t know what the law 
would he in the ease of a judgment against me, whether my 
creditors could liave levied on it or not. I don’t think 
there is any question about the accumulated salarv being au 
asset o| my (‘state in tin* (‘vent I had been so unfortunate 
as to have died in that period. I don’t know what 
•>S the law would be as to whether it would be a liability 
for the company, anythin." against the company. 

Emil A. Feick, ot lawtul age, called as a witness for peti¬ 
tioner, having first been duly sworn, testified in substance, 
as follows; 

I am Fanil A. Feick. I live in Sandusky, Ohio, and am 
\ice-I resident and one ot tin* original incorporators of 
(leo. Feick & Sons < ompany. I take care of the outside 
work, and my brother. (icorge, takes care of the Office: 1 
look after the construction work and he looks after the ac¬ 
counts. I attended Capitol University for two vears, and 
came back and worked for my father, and became of some 
use to him, but In* thought I could not be spared to return 
and complete mv (‘ducation. I left my father’s service be¬ 
cause I got no stated pay. He gave me charge accounts 
tor whatever I wanted, but I never had any ready cash. 
For that reason I left. Shortly after I came hack, I mar¬ 
ried. lie was willing I would get anything charged. I 
never had any available cash 1 could give to my wife. I 
ne\ ei had anything ot my own. ITe never objected to mv 
charging anything I wanted. 1 spoke to him about that 
when I was married, and thought I should have a stated in¬ 
come. He said: “I have always taken care of you.” 1 
said; “Von don’t call that taking care of me, to charge 
everything. ^ ou don’t want to pay anything, you want 
everything charged. I never know what it is to liave anv 
cash". 1 started up business of my own. Subsequently. I 
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returned to my father’s employ. I did not ask him for a 
partnership, or any interest in the business, but we had 
an understanding that I would have something to work for. 

When the corporation was formed, the understanding 
was that 1 was to diaw $25.00 a week for maintenance, and 
drew $50.00 a pay-day, which took care of the living ex¬ 
penses: the surplus after the corporation was formed, was 
to go in with the* available capital of the corporation to 
provide walking capital. We continued through the 

50 vears 10*20 and 1021 to allow these salaries and divi- 
% 

(lends to remain in tin* corporation, and the arrange¬ 
ment has continued up to the present time. I do not know 
that the agreement was ever put in writing, hut I received 
no tangible evidence from the corporation of the money in 
the wav of note; 1 received no interest on mv accumulation; 
1 reported the salary on my personal income tax return. On 
cross examination, Mr. Feick testified: I have never seen 
anything in writing on this subject. There is nothing in writ¬ 
ing to prohibit me from drawing any of my money I wanted, 
nothing except the verbal agreement, that was all. There 
was nothing in writing upon it that I know of. 1 have no 
impression as to the rights of a creditor against me as to 
that asset. I never gave that any thought. If I had died 
during that period, I don't know whether that would have 
been part of my estate or not. I left it to the fairness of 
the two surviving partners that 1 would be protected. I 
should imagine Hint if I had quit the corporation during 
that period, I would have been entitled to that salary. As 
things were, I never have gone into that. I never gave that 
a thought. If I had quit and had asked for the accumula¬ 
tion, 1 presume that if it was not used up 1 would have 
come in on what was remaining, if there was anything left. 


The foregoing is the substance of all the testimony and 
evidence adduced before the Board. 

Whereupon, for the purpose of hearing the said case 
upon appeal, the foregoing statement of evidence is accord¬ 
ingly approved and signed by the Board, now for then, 
this 28th day of September, A. I). 1927. 

Bv the Board: 

C. M. TRAMMKLL, 

Member. 
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Oct. 4, 1927.—The foregoing certified to 1m* i\h duplicate 
original Statement ot Evidence as approved and tiled of 
record Sept. 28, 1927. 

(Seal l . S. Board of lax Appeals.) 

B. 1). GAMBLE, 

l . .S'. Hoard of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. Xo. 4(560. 
I he (ieo. Feiek A Sons ('onipany, appellant, vs. David H. 
Blair, (’omniissioner ot Internal Revenue. Oourt of Ap¬ 
peals, District of Columbia. Fih*d Oct. 29, 1927. Ilenrv 
W. Hodges, clerk. 
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October Term , 1927. No. 4660. 


Geo. Feick & Sons Company, Appellant , 

v. 

David II. Blair, Commissioner of Internal Revenue. 


BRIEF FOR APPELLANT. 


I. 

NAMES OF PARTIES AND NATURE OF THE 

PROCEEDINGS. 


The name of the appellant is the Geo. Feick & Sons 
Company, an Ohio Corporation, with its principal 
office at Sandusky, Ohio; that of the Appellee, David 
II. Blair, Commissioner of Internal Revenue of the 
United States, concerned in this proceeding only in his 
official capacity. 

This appeal is taken and perfected for the purpose 
of correcting judgments and orders of the United States 
Board of Tax Appeals, which after hearing and argu¬ 
ment, ordered and decided that the appellant was in¬ 
debted to the United States for a deficiency in tax for 
the calendar year 1919 in the amount of $873.90, and 
for the calendar year 1921 in the amount of $2,509.26. 

The orders of redetermination adopt the determina¬ 
tion of the Commissioner of Internal Revenue of de¬ 
ficiencies in the amounts just stated, and approve as 
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correct the determination of the Commissioner that the 
several amounts of $13,818.00 at December 31, 1918, 
$26,522.00 at December 31, 1919, and $44,106.(X) at 
December 31, 1920, of accumulated dividends and 
undrawn salaries credited to individual stockholders 
on the books of the corporation represented borrowed 
money. 

It is the position of the appellant that the respective 
amounts were a part of its invested capital for the suc¬ 
ceeding taxable year. 

For the year 1920, the Commissioner computed the 
profits tax liability under Section 302 of the Revenue 
Act of 1918, the inclusion in statutory invested capital 
of the additional amount of $20,522.00 would not 
produce an invested capital sufficiently large to bring 
the case out of Sec. 302, therefore the year 1920 may be 

V %J 

considered to be out of the case. 


II. 

ABSTRACT OF PETITIONS AND OTHER 

PLEADINGS. 


The appellant averred in its several petitions, a 
separate petition having been filed for each year, that 
where it is shown that amounts left in a business by the 
stockholders of a corporation are not available for use 
bv those stockholders, said amounts are invested 
capital under Section 325 of the Revenue Act of 1918, 
and will not be excluded from statutory invested capi¬ 
tal as being “borrowed capital." 

The Commissioner of Internal Revenue, in his an¬ 
swers, admitted the accumulation of the various 
amounts, but denied any right of the appellant to in¬ 
clude them in statutory invested capital, affirming his 
position that they represented “borrowed capital.” 
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The Board found that they did not constitute a 
part of the invested capital of appellant, that they 
represented borrowed money. 


III. 


STATEMENT OF QUESTION INVOLVED. 


Are accumulations of salaries and dividends, left in 
the business of a corporation by its stockholders, said 
amounts being unavailable for use by the stockholders, 
drawing no interest, and not represented by notes, a 
part of the invested capital of that corporation, or are 
they borrowed capital only? 


IV. 

STATEMENT OF THE CASE. 

The George Feick A: Sons Company is an Ohio cor¬ 
poration; its principal oflice is in Sandusky, Ohio, and 
it engages in general building construction work. In 
accordance with the requirements of the revenue acts in 
effect, it duly made returns of tax liability for the 
calendar years 1919, 1920, and 1921, and paid the in¬ 
come and profits taxes shown thereon to be due. 

In the regular course of business in the Bureau of 
Internal Revenue, an examination was made of the 
returns so filed by the appellant, and the Commis¬ 
sioner of Internal Revenue declared his intention to 
exclude from the invested capital amounts of dividends, 
and undrawn salaries left in the business by stock¬ 
holders and used by appellant in the computation of 
profits tax liability, $18,885.25 for 1919, $33,343.56 for 
1920, and $45,572.23 for 1921, as being liabilities of the 
corporation and, therefore, not a part of invested capi¬ 
tal. This question was the subject of debate by the 
appellant and the income tax unit from April 19, 1923, 
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to September 10, 1925, on which date the Commis¬ 
sioner addressed to appellant a so-called deficiency 
letter for the year 1919, affirming his first determina¬ 
tion as announced in his letter of April 19, 1923. Simi¬ 
lar letters for the years 1921 and 1920 followed on 
January 23, 1920, and April 21, 1920, respectively. 

The appellant, being dissatisfied with the finding and 
action of the Commissioner, prepared and executed 
petitions to the United States Hoard of Tax Appeals, 
in accordance with the provisions of the Revenue Act 
of 1924 for the year 1919, and of the Revenue Act of 
1920 for the years 1921 and 1920, the petitions being 
filed on November 9, 1925, April 27, 1920, and July 
19, 1920, respectively. On February 2, 1927, a date 
subsequent to the passage of the Revenue Act of 1920, 
the three appeals were presented to the Board as one, 
upon depositions taken, and the decision (Rec. 35) and 
orders of redetermination followed (Rec. 38, 39). 

V. 

ASSIGNMENTS OF ERROR (Rec. 40). 

1. The Board erred in its finding that the Commis¬ 
sioner of Internal Revenue correctly determined the 
income and profits tax liability of the petitioner for 
the calendar years 1919, 1920, and 1921. 

2. The Board erred in its finding that amounts 
credited to the officers of the petitioner corporation 
and not withdrawn by them, represented liabilities of 
the corporation and were not a part of its invested 
capital. 

3. The Board erred in its finding that there was no 
agreement on the part of the stockholders, either among 
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themselves or with the corporation, that they would at 
no time withdraw the amounts by them left in the 
business. 

4. The Board erred in its finding that the amounts 
of $13,818.00 at December 31, 1918, $26,522.00 at 
December 31, 1919, and $44,106.00 at December 31, 
1920, by the stockholders left in the business, were not 
a part of the invested capital of the petitioner for the 
years 1919, 1920, and 1921, respectively. 

5. The decision of the Board is contrary to the evi¬ 
dence presented and to the law applicable in the case. 

6. The decision of the Board is contrary to the weight 
of the evidence presented. 

VI. 

ARGUMENT. 

The invested capital of the appellant corporation 
must be determined under the provisions of Sec. 326 
of the Revenue Act of 1918 and the same section of the 
Act of 1921, both of which provide: 

“Sec. 326. (a) That as used in this title the term 
‘invested capital' for any year means ‘except as 
provided in subdivisions (b) and (c) of this sec¬ 
tion : 

* * * * * * 4 : 

(3) Paid-in or earned surplus and undivided 
profits; * * *.” 

And in Section 325 of both Acts terms relating to 
invested capital are defined by Congress. It is with 
the definition of “borrowed capital” that we are con¬ 
cerned, and we find that to be: 
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“The term ‘borrowed capital’ means money or 
other property borrowed, whether represented by 
bonds, notes, open accounts or otherwise.” 

Sections 1309 of the Act of 1918 and 1303 of the Act 
of 1921, provide: 

“That the Commissioner, with the approval of 
the Secretary, is hereby authorized to make all 
needful rules and regulations for the enforcement of 
tlie provisions of this Act.” 

Under these grants of authority, the Commissioner 
issued Regulations 45 for the 191S Act and 62 for the 
1921 Act. The pertinent article in each is Article 813: 

“Art. 813. Borrowed capital: amounts left in 
business.- W hether a given amount paid into or 
left in the business of a corporation constitutes 
borrowed capital or paid-in surplus is largely a 
question of fact.” 

In Article 813 of Regulations 62, the word “largely” 
is omitted. 

“Thus, indebtedness to stockholders actually 
cancelled and left in the business would ordinarily 
constitute paid-in surplus, while amounts left in 
the business representing salaries of officers in 
excess of their actual withdrawals, or deposit ac¬ 
counts in favor of partners in a partnership suc¬ 
ceeded by the corporation, will be considered 
paid-in surplus or borrowed capital according to 
the facts of the particular case. The general 
principle is that if interest is paid or is to be paid 
on any such amount, or if the stockholder’s or 
officer’s right to repayment of such amount ranks 
with or before that of the general creditors, the 
amount so left with the corporation must be con¬ 
sidered as borrowed capital and be so treated in 
computing invested capital.” 
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In its Findings of Fact, the Board finds that the 
amounts: 

“Were not represented by notes, and no in¬ 
terest was paid on the amounts.’’ 


The Decision of the Board is Contrary to the 
Evidence Presented and Against the Weight 
of the Evidence. 


let us now take up the Errors assigned by appellant, 
and, first, consider No. 3, and with it consider one 
sentence of the Board’s opinion, viz: 

“There appears to have been no agreement on 
the part of the stockholders or with the corpora¬ 
tion, that they would at no time withdraw the 
amounts.” 


No claim is made by or for the appellant that the 
three officers and stockholders mutually agreed that 
they would “at no time withdraw the amounts.” The 
ph rase “at no time” encompasses a considerable 
period, it has no limit. And if this be a new measure 
for determining whether capital is “invested” or 
“borrowed,” then we may say that to all intents and 
purposes all capital becomes and is “borrowed” capi¬ 
tal. No investor or incorporator agrees with his fel¬ 
low stockholders that he will “at no time” withdraw 
his investment. Certainly, if there must be such an 
agreement by the stockholders of a corporation, earned 
surplus may not be included in computations of in¬ 
vested capital, yet such a construction of the taxing 
statutes would be advanced by no one. 

The agreement to leave these funds in the business, 
was informal, an oral agreement between a father and 
his two sons. Of this agreement, George Feick, Jr., 
testified (Rec. 44): 
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“No funds wore to he withdrawn, except for the 
payroll. The money that was left in was not to 
be taken out, except on the agreement of all of as, 
nobody was to take any out unless it teas actually 
agreed to. Dad did not draw any salary." 

George Feick, Sr., testified (Rec. 45): 

“This money that was left ever since in the 
business, was left with the understanding that we 
would hold it in the company; pro rata of in¬ 
crease would be according to the amount of 
stock each held. I agreed with them that I would 
leave my salary and dividends in the business." 

In the testimony of Emil A. Feick (Rec. 4(3) will be 
found a terse description of conditions that prevailed 
in the family, and then he continues: 

“When the corporation was formed, the under¬ 
standing was that I was to draw 825.00 a week for 
maintenance, and drew 850 a pay day, which took 
care of the living expenses: the surplus after the 
corporation was formed, was to go in with the 
available capital to provide working capital. We 
continued through the years 1920 and 1921 to 
allow these salaries and dividends to remain in the 
corporation, and the arrangement has continued 
up to the present time." 

In brief, the agreement was that these accumulations 
would not lie withdrawn except on the agreement of 
the three men interested. That agreement put it out 
of the power of any one of the three to exercise any con¬ 
trol over his pro rata share, he was just as effectually 
and completely divested of control of this money as he 
was of his original investment, it was now in the con¬ 
trol of those who controlled the corporation. With these 
conditions prevailing, what is to be understood from 
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the sentence of the Board’s opinion that is now before 
us? 

The grant of authority to make all needful rules and 
regulations for the enforcement of the Revenue Acts 
is to the Commissioner, “with the approval of the 
Secretary.” Under the grants from Congress, the 
Regulations have been issued by the Commissioner of 
Internal Revenue and approved by the Secretary of 
the Treasury. Article 813, the article pertaining to 
“borrowed capital,” has been cited (supra). Does the 
opinion of the Board seek to add to Article 813 a re¬ 
quirement that a given amount paid into or left in the 
business of a corporation be treated as borrowed capi¬ 
tal in computing invested capital, unless it be shown 
that there was an “agreement on the part of the stock¬ 
holders, either among themselves or with the corpora¬ 
tion, that they would at no time withdraw the amounts”? 
If this be the intent or effect of the opinion, then ap¬ 
pellant respectfully submits that it is an usurpation of 
the grant of authority to the Commissioner to make all 
needful regulations, and that the Board of Tax Appeals, 
as a judicial body, can not amplify Article 813 and 
create a third exception to be applied in determining 
whether capital is invested or borrowed. 

The Amounts Found to Have Been Left in the 

Business of the Corporation Were a Part of 

its Invested Capital and Not Borrowed Capi¬ 
tal. 

Having considered particularly the one assignment of 
error, the others will now be discussed and considered 
as a group, and under the general and specific conten¬ 
tion of the appellant that the several amounts as found 
by the Board, were a part of the invested capital of ap¬ 
pellant for the respective years, and not borrowed capital. 
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Each, and every, of t he amount s in quest ion was embarked 
in and at risk in the business. The witnesses testified that 
they could be withdrawn only when all three consented. 
Emil could not say to his brother George “ I want some 
of my money ” and get it. George, .1 r., might have been 
entirely willing that he should have it, but there was 
the ever-present hurdle of the father, and the testi¬ 
mony of Emil A. Feick presents a rather clear idea of 
the seriousness of that hurdle. The money was in the 
corporation, it was available for the payment of 
creditors’ bills, it could not be withdrawn by any one of 
them to prevent anv use of it by the corporation that 
was desired bv the officers. It was absolutely beyond 
the control of the individuals. 

In its opinion, the Board states: 

“ In our opinion, the decision of this case is con¬ 
trolled by the prior decisions of the Board.” 

Reference is then made to prior decisions, and it may 
be helpful to examine the decisions cited, to ascertain 
the conditions that obtained, and compare them with 
the conditions here. 

In the Appeal of Kelly-Buckley Co., 1 B. T. A. 1154, 
there was presented to the Board a case where divi¬ 
dends had never been declared, stipulated salaries 
had never been voted, but amounts were credited to 
accounts of individual stockholders from profits of the 
corporation, and the resolutions with respect to the 
said amounts were adopted at meetings of the stock¬ 
holders of the Kelly-Bucklev Co. as such. The action 
taken was entirely corporate: there was no agreement 
between stockholders as individuals as there was in the 
instant case, and the Board held: 

“Credit balances in the accounts of the stock- 
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holders of a corporation which remain in the busi¬ 
ness, and which are recognized by the corpora¬ 
tion as a liability, can not be included as a part of 
surplus for the purpose of computing invested 
capital.” 

In the case at bar there is absolutely no evidence 
that the corporation treated the amounts of dividends 
and undrawn salaries left in the business as liabilities. 
The dividends were regularly declared by the corpora- 
poration, the salaries were definitely stipulated and re¬ 
ported by each in the individual tax returns, and there 
was no action by the corporation with respect to the 
amounts so left in the business. 

In the Appeal of Consolidated Electric Lamp Co., 1 
B. T. A. 616, the Board had before it a case where un¬ 
drawn salaries and uncollected rents credited to stock¬ 
holders, but not drawn by them, were claimed as in¬ 
vested capital. It was the practice of the stock¬ 
holders not to withdraw the full amount of the credits 
to their accounts, but there was no affirmative act by 
the stockholders to divest themselves of any control 
over the credits, they could withdraw them at will and 
without further action by any one else. 

- In the Appeal of Electrical Supply Co., 1 B. T. A. 
658, no dividends out of profits had ever been paid or 
declared by formal corporate action, but at the end of 
the year the entire net earnings were distributed to the 
personal accounts of the stockholders. In the instant 
case, the dividends were declared, salaries were author¬ 
ized, and the amounts under consideration having 
passed to the control of the individuals, they by affirma¬ 
tive action left the amounts in the business and di¬ 
vested themselves of control, except by the act of 
unanimous action by the three. 

In the Appeal of Wm. H. Dandow Sons Co., Inc., 
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1 B. T. A. 1215, the dividends were regularly declared 
in June and credited to the accounts of the stock¬ 
holders, a small portion was drawn out, the stock¬ 
holders, on December 28, in writing waived claim to the 
balance, the balance was credited to surplus, and the 
Board approved the determination of the Commis¬ 
sioner that the amount in controversy was not invested 
capital until December 28. Again there was not, until 
December 28, that positive act by the stockholders to 
divest themselves as completely of individual control 
of the amount as they had divested themselves of 
individual control of their original investments in the 
business. When they did do a positive act, execute 
the waiver, the Board conceded the balances to be 
invested capital, and they had done no more than did 
Mr. Feick and his sons. 

In the Appeals of Roshek Brothers Co., 2 B. T. A. 
2(>0 and 794, the balances to the credit of stockholders 
were evidenced by interest-bearing notes, and avail¬ 
able for use by the stockholders at all times. It must 
be clear that the Roshek cases are not parallel to the 
case at bar. 

In the Appeal of O'Neil Construction Co., 4 B. T. A. 
401, the action with respect to certain credit balances 
in the accounts of the officers of the corporation, was 
by an amendment to the by-laws. One stockholder 
testified that ‘‘he hoped to get the money back some 
time,” which the Board says was to “explicitly deny 
any intention to donate his money to the corporation. 
The instant case presents individual action, not what 
the corporation considered the amounts to be, and an 
agreement by the three which divested each and every 
one of them, of individual control. 

To the appellant, it appears clear that the cases 
cited by the Board as controlling its action, do not 
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present the condition present in the case at bar- 
individual action completely divesting the stockholders 
of control. 

The opinion of the Board is that its decision in the 
case at bar is controlled by the five prior decisions 
cited. 'Hie opinion in the O'Neil Construction Com¬ 
pany case is also based upon these decisions. In each 
case certain amounts credited to officers are held to 
be borrowed money because of being held to represent 
liabilities. If in the determination of whether capital 
is invested or borrowed, the Board intends that a 
test that must be applied is whether or not the par¬ 
ticular amount represents a liability of the corpora¬ 
tion, then, it is the position of the appellant that it is 
not a proper application of the taxing statutes to say 
that any amount that represents a liability of a cor¬ 
poration may not be included in invested capital. It 
is not believed that the Board intends its decisions to 
be so interpreted. But the fact remains that it has 
applied the test, in the cases cited, to exclude particu¬ 
lar items from invested capital. If it were a proper 
test in every case, its application would exclude capital 
stock and surplus as well, both liabilities, but both 
allowable as invested capital. 

Examination of the Board decisions cited will dis¬ 
close the fact to be that in each case it was by some 
corporate action that it was sought to establish that 
the amount should be included in invested capital. 
In the Davidow appeal the two stockholders offered 
to leave the accumulations in the business, and from 
the date of acceptance of the offer bv the corporation, 
the Board finds the accumulations to be a part of in¬ 
vested capital. Prior to that time they constituted 
dividends declared and unpaid, clearly an obligation 
to pay. In the case at bar, the showing made was of 
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action taken by the individuals with respect to the ac¬ 
cumulations by them left in the business that there 
would be no money withdrawn except with the con¬ 
sent and approval of all three, there is not presented 
any question of what the corporation might or might 
not have determined as to the amounts, that interest 
should not be paid upon them, that as liabilities they 
would not rank with creditors, it was an agreement 
between the stockholders as individuals, and an exe¬ 
cuted agreement, not an executory one. 

Appellant respectfully represents to your Honors 
that under the conditions obtaining with respect to 
these amounts, under the agreement between the three 
stockholders, the undrawn balances to the credit of 
the three individuals were not at any time available 
for the use of those individuals, but were in fact and in 
law ‘‘invested*’ in the construction business of the 
George Feiek ik Sons Company, as such a part of ap¬ 
pellant s surplus throughout the years in question, and, 
therefore, a part of its statutory invested capital. 

We respectfully submit that the opinion of the 
United States Board of Tax Appeals that these amounts 
represented borrowed capital, is in error, and that the 
judgments based upon that opinion should be reversed. 

David J. Shorb, 

Ben Jenkins, 

For Appellant . 
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In the Court of Appeals of the District 

of Columbia 


No. 4000 


The George Feick & Sons Company, appellant 

v. 

Commissioner of Internal Revenue, appellee 


BRIEF FOR APPELLEE 


PREVIOUS OPINION IN THE PRESENT CASE 


The previous opinion is that of the United States 
Board of Tax Appeals, from which this case comes 
on petition for review. It is reported at 7 B. T. A. 
106 and appears at R. 35-38, inclusive. 


STATEMENT 

This is an appeal to the United States Board of 
Tax Appeals by the taxpayer, The George Feick 
& Sons Company, from determinations by the Com¬ 
missioner of Internal Revenue of the United States 
of the deficiencies in income and profits taxes for 
the calendar years 1919, 1920, and 1921 in the 
amounts of $873.90, $1,351.12, and $2,509.26, respec¬ 
tively. Statutory deficiency letters for each year 

were mailed the taxpayer on September 10, 1925, 

(i) 
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June 9, 1926, and January 2d, 1926, respectively. 
Taxpayer filed its petitions with the Board of Tax 
Appeals for each year on November 5, 1925, July 
19, 1926, and April 20, 1926, respectively. After 
a hearing upon the merits, the three cases having 
been consolidated for purposes of hearing, the 
Board of Tax Appeals on June 6, 1927, entered its 
orders affirming the determination of the Commis¬ 
sioner of Internal Revenue. Thereafter and on 
October 29, 1927, the taxpayer filed its Petition for 
Review of the decision of the Board of Tax Appeals 
with this Court. 

THE FACTS 

The facts as found by the Board of Tax Appeals 
(R. 65-57) are as follows: The petitioner is an Ohio 
corporation with its principal office at Sandusky. 
It was organized the latter part of 1916 or the first 
part of 1917 and took over the personal business of 
George Feick, Sr., who had carried on the business 
theretofore* as an individual. 

George Feick. Sr., transferred to the corporation 
at the time of its organization, tangible assets of the 
value of $20,000. George Feick, Jr., and Emil 
Feick, sons of George Feick, Sr., contributed $2,000 
each and capital stock was issued in the amount of 
150 shares to George Feick, Sr., and 50 shares each 
to George Feick, Jr., and Emil Feick. Of the 150 
shares issued to George Feick, Sr., one qualifying 
share each was issued to Minnie K. and Olga C. 
Feick, wife and daughter, respectively, of George 


o 
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Feick, Sr.; and George Feick, Sr., contributed an¬ 
other $1,000 in cash, making $5,000 contributed in 
cash in addition to the $20,000 in tangible assets 
paid in by George Feick, Sr., at the time of the 
organization of the corporation. 

At the time of organization of the corporation 
it was agreed that all the salary which was to be 
allowed George Feick, Jr., and Emil Feick, and also 
all dividends which might accumulate on the stock 
owned bv them as well as on the stock owned bv 

• t/ 

George Feick, Sr., would be credited to them on the 
books of the corporation but would not actually be 
withdrawn in excess of $20 per week to George 
Feick, d r.. and $25 per week to Emil Feick. George 
Feick, Sr., did not draw anv salary. The agree- 
ment was that tliev would wait raid “leave all of the 

assets that could accumulate, leave them in the busi- 

• 

ness for awhile, so we would not have to borrow 
monev to relieve the burden at that time. All Givi- 
(hauls were to be added to the business.” 

At the end of the year there 4 was a directors’ meet- 

* 

ing and at that meeting it was determined what 
amount should be credited to each of the accounts 
and each of the individuals paid income tax upon 
the amount so determined and credited to each of 
them on the books. The corporation kept personal 
accounts for each of the individuals. The amounts 
were set up on the liability side of the balance sheet 
as being amounts due the officers and stockholders. 
The records of the corporation contained no entry 
to the effect that items of accumulated salaries and 
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dividends were to be kept in the business. The 
agreement on this matter was oral between the three 

V 7 

individual officers. The amounts shown on the 
books to be due to each wore credited to the accounts 
of the individuals and wore not represented by 
notes, and no interest was paid on the amounts. 

I'p until December 31, 1918, there had been 
accumulated $13,818; to I )ceombor 31,1919, $26,522: 
to December 31, 1920, $44,106, repre renting accu¬ 
mulated dividends and undrawn salaries which had 
been credited to the above-named individuals on the 
books of the .corporation. 

In its income and protits-tax returns for the cal¬ 
endar years 1919, 1920, and 1921, petitioner in¬ 
cluded all amounts of the credits to its stockholders 
above mentioned in its invested capital. 

rpon auditing the income and protits-tax re¬ 
turns, tin* respondent disallowed the above amounts 
and excluded the same from invested capital. 


THE STATUTES AND REGULATIONS 


The pertinent provisions of the Revenue Acts of 
1918 and 1921, 40 Stat. 1057, and 42 Stat. 227, are 
the same. The pertinent provisions of the Reve¬ 
nue Act of 1921 are as follows: 

Sec. 326. (a) That as used in this title the 
term “ invested capital M for any year means 
(except as provided in subdivision (b) and 
(c) of this section) : 

(1) Actual cash bona fide paid in for stock 
or shares; 
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(2) Actual cash value of tangible prop¬ 

erty, other than cash, bona tide paid in for 
stock or shares, at the time of such pay¬ 
ment * * *; 

(3) Paid-in or earned surplus and un¬ 
divided profits; not including surplus and 
undivided protits earned during the year; 

(!>) As used in this title the term “in¬ 
vested capital ” does not include borrowed 
capital. 

Sec. 325. (a) That as used in this title— 
The term “borrowed capital” means money 
or other property borrowed, whether repre¬ 
sented by bonds, notes, open accounts, or 
otherwise; * * *. 


Articles 813, Treasury Regulations 45, relating 
to income and war-profits and excess-profits taxes 
under the Revenue Act of 1918, provides: 


Borrowed capital; amounts left in busi¬ 
ness .—Whether a given amount paid into or 
left in the business of a corporation consti¬ 
tutes borrowed capital or paid-in surplus is 
largely a question of fact. Thus, indebted¬ 
ness to stockholders actually cancelled and 
left in the business would ordinarilv con- 
stitute paid-in surplus, while amounts left in 
the business representing salaries of officers 
in excess of their actual withdrawals, or de¬ 
posit accounts in favor of partners in a part¬ 
nership succeeded by the corporation, will be 
considered paid-in surplus or borrowed capi¬ 
tal according to the facts of the particular 
case. The general principle is that if inter- 
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est is paid or is to be paid on any such 
amount, or if the stockholder's or officer's 
right to repayment of such amount ranks 
with or before that of the general creditors, 
the amount so left with the corporation must 
be considered as borrowed capital and be so 
treated in computing invested capital. 

The Treasury Regulations under the 1921 Act are 
the same. (Article 812, Treasury Regulations 62.) 


QUESTION PRESENTED 

May Funds constituting corporate liabilities tem¬ 
porarily left with a corporation for use in its bus¬ 
iness bv those entitled thereto be included in the 
corporation's invested capital under the quoted 
provisions of the Revenue Acts of 1918 and 1921 ! 


ARGUMENT 


Appellee will not argue the correctness of the 
Board's decision in so far as it excludes the amount 


of accumulated dividends from appellant’s invested 
capital for the reason that he believes himself con¬ 
cluded bv the Following authorities: 


Eaton v. English d’ Mersiek Company, 
C. C. A. 2, 7 Fed. (2d) 54. 

Flynn, ('oil ret or v. Haas Brothers, C. C* A. 
9, 20 Fed. (2d) 510. 

Davidson <f Case Lumber Company v. 
Matter, 14 Fed. (2d) 127. 

It is contended, however, that the Board’s de¬ 
cision should be sustained for the reason that ap¬ 
pellant failed to prove facts sufficient to show that 



the accumulations representing dividends and sal¬ 
aries were properly to be included in its invested 
capital. Having failed in this particular, the 
Board was left with no other alternative than to 
sustain the Commissioner’s determination. Ap¬ 
pellee's position is that under the rules of practice 
adopted by the Board oT 'Fax Appeals pursuant to 
statutory authority, the burden was on appellant 
of establishing by a preponderance of the evidence 
that the accumulations in its possession could prop¬ 
erly be included in its invested capital, as that term 
is defined by Section 326 (a) of the Revenue Act 
of 1921, supra. 

The United States Board of Tax Appeals, created 
by the Act of Congress approved June 2, 1924 (43 
Statutes at Large 153, Title 9), otherwise known as 
the Revenue Act of 1924, was ‘‘continued as an in¬ 
dependent agency of the executive branch of the 
Government” by Title 10, Revenue Act of 1926, 
being the Act of Congress approved February 26, 
1926 (44 Statutes at Large, 9). Prior to the enact¬ 
ment of the Revenue Act of 1924 a taxpayer could 
not secure a judicial determination of the questions 
involved in a disputed case until after the payment 
of his tax because of the provisions of Section 3224 
of the Revised Statutes which prohibited suits to 
enjoin the collection of taxes. His only remedy 
was to pay the tax and bring suit to recover it. 
Graham v. Dupont, 267 U. S. 234-255. The Reve¬ 
nue Acts of 1924 and 1926 relieved the taxpayers of 
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tlu* necessity of first paying an asserted tax liability 
and t lien suing to recover. An opportunity was af¬ 
forded by those Acts to present a disputed case in¬ 
volving tax liability to a tribunal having jurisdic¬ 
tion to hear and determine the issues between the 
Commissioner of Internal Revenue and the tax¬ 
payer. (Sec. 274.) By the Revenue Act of 192b 
the Board, by order (90(1-1), Revenue Act of 1924 as 
amended bv .Sec. 1000, Revenue Act of 1926), is 
empowered to fix the status of the parties with re¬ 
spect to such issues. (Sec. 274-284.) Provision is 
made for such order becoming final and conclusive. 
(Sec. 1005.) The proceedings of the Board and its 
divisions are to be conducted in accordance with 
such rules of practice and procedure (other than 
rules of evidence) as tin* Board may prescribe, and 
in accordance* with tin* rules of evidence applicable 
in courts of equity of the District of Columbia. 
(Sec. 907 of the Rev. Act of 1924 as amended by 
Sec. 1000 of the Rev. Act of 1920.) The Board has 
adopted rules pursuant to this authority which are 
reported in Holmes and Brewster's Federal Tax 
Appeals, 1927, page 481 et seq. Litigants before it 
by these rules are required to tile pleadings, and 
cause is at issue under said rules upon the filing of 
an answer by the Commissioner to a taxpayer’s 
petition. Taxpayer’s petition is required to con¬ 
tain a copy of the Commissioner’s notice* of de¬ 
ficiency. (Rules 5, 14, and 17.) 

Other than the Commissioner’s notice of defi- 
cienev, the Board has nothing before it aside from 


the pleadings of the respective parties upon which 
to base its judgment except such evidence as is sub¬ 
mitted to it by the parties. It does not have access 
to the Government tiles and has no knowledge of 
any preliminary negotiations had between the tax¬ 
payer and the Commissioner. 

The Board, pursuant to the foregoing statutory 
authority, adopted among others the following rule: 


K I LK :n>—BFRDKX OF PROOF 


The burden of proof shall be upon the pe¬ 
titioner except that in respect of any new 
matter of fact pleaded in his answer it shall 
be upon the respondent. 

T his rule applies to every fact that is essential or 
necessarily involved in tlu* legal position upon 
which appellant’s case rests. The rule adopted by 
the Board has been applied by it in numerous cases 
to almost every fact upon which a taxpayer has 
sought to rely. In Aof J. M. Lyon, 1 B. T. A. 
378, the Board said, at p. 379: 

Rule 20 of the Board provides that the 
burden of proof is on the taxpayer. That 
means that he must introduce sufficient evi¬ 
dence to make a prima facie showing that 
the Commissioner committed the errors 
alleged in the petition and to overcome the 
proofs submitted on behalf of the Commis¬ 
sioner. Such a showing must cover all the 
elements necessarv to establish the aver- 
ments of the petition. This Board is re¬ 
quired to make findings of fact. Such find- 
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ings can not In* made upon conjecture, ex 
parte statements, or argument. They must 
be supported by evidence presented to the 
Board. 


In Conemercial Trust ('om pany, petitioner, v. 

(’om missioner of I n!< root Hevenue, 8 B. T. A. 1138, 
1143, the Board said: 

The burden of proof rests on petitioner 
and therefore it was incumbent upon it to 
introduce evidence sufficient to show that re¬ 
spondent erred. This evidence must be com¬ 
petent evidence. 

To the same effect are .1 ppetd of ( levelana llomc 
11 raving Comjmny, 1. B. T. A. 87; Appeal of Doug- 
las, 1 B. T. A. 372; Appeal of Francis Perot's Sons 
Malting Com pan//, 1 !>. T. A. 3(>2: Appeal of E. (). 
Figpin, 2 B. T. A. 330; Appeal of Hoff wary, 2 B. 
T. A. 332; Appeal of Eimer d* Amend, 2 B. T. A. 
(>03; Appeal of Findlay Dairy Com pan y, 2 B. T. A. 
5)17: Appeal of Standard Marine Insurance Com- 
pany, Ltd., 4 B. T. A. 833. 8(>(); and Appeal of Lain 
T. Battle, 1 B. T. A. 11(>7. 

One of the undoubted principles behind this rule 
that the taxpayer is to be considered as asserting 
the affirmative of the issue is that the Government's 
position does not admit of the direct and simple 
proof of which the petitioner's case is capable, 
since the latter is assumably more fully in posses¬ 
sion of all of the facts. 


11 


This principle is supported in Greenleaf's Lessee 
v. Birth, () Peters 302, at p. 312, wherein the 
Supreme Court says: 

Put it is said that if the exception is not 
void, still the burden of proof is upon the 
plaintiff to establish that the lot in contro¬ 
versy is within the exception; because it is 
peculiarly within the privity and knowledge 
of the plaintiff’s lessor what lots were con¬ 
veyed and sold, and contracted to be con- 
veyed, and the defendant has no means of 
knowledge. That in manv cases the burden 
of proof is on the party within whose pecul¬ 
iar knowledge and means of information the 
fact lies is admitted. Put the rule is far 
from being universal, and has many qualifi¬ 
cations upon its application. In the present 
case the plaintiff has shown, prima facie, a 
good title to recover. The defendant sets up 
no title in himself, but seeks to maintain his 
possession as a mere intruder, by setting up 
a title in third persons, with whom he has no 
privity. In such a case it is incumbent upon 
the party setting up the defence, to establish 
the existence of such an outstanding title be¬ 
yond controversy. It is not sufficient for 
him to show that there may possibly he such 
a title. If he leave it in doubt, that is enough 
for the plaintiff. He has a right to stand 
upon his prima facie good title and he is not 

bound to furnish anv evidence to assist the 

* 

defence. It is not incumbent on him, nega¬ 
tively, to establish the nonexistence of such 
an outstanding title; it is the duty of the 
defendant to make its existence certain. 
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In addition to the foregoing, it should he pointed 
out that appellant is in the position of having chal¬ 
lenged the correctness of the Commissioner’s de¬ 
termination. The burden is on him to establish the 
invalidity of the tax assorted against him. 

U. S. v. Anderson, 2<>9 U. S. 422; 
l \ S. v. Mitchell, 271 U. S. 9. 

The < ommissioner's determination of a tax lia¬ 
bility is a statutory proceeding and is prima facie 
evidence of the amount due as taxes. This is the 
settled rule with respect to assessment. United 
States v. Rindskopf, 105 l\ S. 41S-422. 1 localise 

the ( ’ommissioncr’s determination of a deficiency 

%/ 

is a statutory proceeding (Sections 271 and 274, 
Revenue Acts of 1924 and 192(i), there is no distinc¬ 
tion between the formality thereof and an assess- 
nient. Accordingly it is urged that the same rule 
is applicable to such determination. Because of 
this rule and by Rule 20 of the Board of Tax Ap¬ 
peals (Holmes lire teste rs Federal Tax Appeals, 
1927, page 487), the burden of proof being on a 
taxpayer who challenges the correctness of the 
Commissioner's determination, it is submitted that 
petitioner had to show by competent evidence that 
the accumulations were properly a part of its in¬ 
vested capital. 

The Circuit Court of Appeals for the Fifth Cir¬ 
cuit has so held in the case of 77. 7/. Brou n, etc., v. 
Commissioner of Interned Kevenue, No. 5133, de¬ 
cided December 2, 1927, wherein it says: 
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On the appeal to the Board the findings of 
the Commissioner as to the amounts allow¬ 
able as deductions and the subsequent deter¬ 
mination of the deficiency of taxes were to 
be taken as prima facie correct. The burden 
was on the taxpayer to overcome this pre¬ 
sumption by competent evidence. 

A pi ►ellant’s position and the solo issue before the 
Board was that the Commissioner erred in exclud¬ 
ing from its invested capital the amounts accumu¬ 
lated as dividends and salaries. Appellant, there¬ 
fore, was bound to establish by the preponderance 
of the evidence its right to include the amounts in 
invested capital. This obligation involves at least 
two important points; that is to say, appellant in 
order to prevail must show that the accumulations 
were either (1) actual cash bona tide paid in for 
stock or shares; (2) actual cash value of tangible 
property bona tide paid in for stock or shares; or 
(3) paid-in or earned surplus or undivided profits 
not including surplus and undivided profits earned 
during the vear and that the accumulations were 
not borrowed. (Sec. 32() (a). Rev. Act of 1921, 
supra.) 

Appellant claims that the accumulations consti¬ 
tute paid-in or earned surplus, thereby excluding 
from consideration am* contention that tliev con- 
stitute cash paid in for stock or shares or cash value 
of tangible property. 

The meaning of ‘‘invested capital’’ as used in 
the Revenue Acts of 1918 and 1921, supra, must 
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be found in the statutory definition thereof which 

is both inclusive and exclusive. Porter v. Lcdercr, 

237 Fed. 739, 740. The term “invested capital" 

as used in the Revenue Acts differs materiallv 

• 

from the ordinary meaning of the word “capital.’’ 
The doi'ininon includes certain assets and excludes 
others. It excludes From invested capital various 
elements which meet the ordinary meaning of the 
word capital, for example, borrowed money used in 
the business, current undivided profits used in the 
business, stocks and bonds (which are the usual 
form of invested capital) the income of which is 
not subject to a tax. Invested capital only includes 
( 1) cash paid in, (2) cash value of property paid 
in for stock, and (3) paid-in or earned surplus and 
undivided profits, etc. In Labelle Iron Works v. 
I'nited States , 253 U. S. 377, 388 (3 Am. Fed. Tax 
Ren. 3113), the Supreme Court said: 

In order to adhere to this restricted mean¬ 
ing and avoid exaggerated valuations, the 
draftsman of the Act resorts to the test of 
including nothing but monev or monev’s 

P Kj ft ft 

worth actuallv contributed or converted in 

* 

exchange for shares of the capital stock or 
actually acquired through the business ac¬ 
tivities of the corporation. * * * and 

coining in ah extra bv wav of increase over 
the original capital stock. * * * The 

provision of clause (3) that includes “paid- 
in or earned surplus and undivided profits 
used or employed in the business” recognizes 
that in some cases contributions are received 
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from stockholders in money or its equivalent 
for the specific* purposes of creating an act¬ 
ual excess capital over and above the par 
value of the stock; * * * 

Appeal of Valdosta Grocery Company, 2 
B. T. A. 727, 729; 

Appeal of Could Coupler Company, 5 B. 
T. A. 499, 517. 


In Willcuts, Collector , v. Milton Dairy Company, 
156, decided November 21,1927, the Supreme Court 
says in passing upon the provisions of Section 326 
(a) (3) of the Revenue Act of 1918, supra: 


We think that clause (3) relating to “sur¬ 
plus and undivided profits” was correctly 
interpreted by Art. 838 of the Treasury Reg¬ 
ulations. Both these terms as commonly 
employed in corporate accounting denote an 
excess in the aggregate value of all the assets 
of a corporation over the sum of all its liabili¬ 
ties. including capital stock. See Edu ards 
v. Douylas, 269 U. S. 204, 214 (5 Am. Fed. 
Tax Rep. 5666); Insurance Company of 
Xorth America v. Met'on eh (1). C.), 218 Fed. 
905, 908 (1 Am. Fed. Tax Rep. 412). Aside 
from the fact that a surplus may not only be 
“earned as where it is derived from undis¬ 


tributed profits, but “paid-in,” as where the 
stock is issued at a price above par, the dis¬ 
tinction between these terms, as commonly 
employed, is that the term “surplus” de¬ 
scribes such part of the excess in the value 
of the corporate assets as is treated by the 
corporation as part of its permanent capital, 
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usually carried on tin* books in a separate 
“surplus account”; while the term “undi¬ 
vided profits” designates such part of the 
excess as consists of protits “which have 
neither been distributed as dividends nor 
carried to surplus account," Eduard* v. 
Douyhts, supra, 214. But it is a prerequisite 
to the existence of “undivided profits" as 
well as a “surplus" that the net assets of the 
corporat ion exceed the capital stock. 11 cnee, 
where the capital is impaired, profits though 
earned and remaining in the business, if in¬ 
sufficient to offset this impairment do not 
constitute “undivided profits." 

We can not doubt that this term was used 
in clause (d) with its ordinary meaning, nor 
agree with the view of the Circuit Court of 
Appeals that the arbitrary definition given 
by the Act to the term “invested capital” not 
equivalent to that of the ordinary invested 
capital of commerce, indicates that the words 

A 

“surplus and undivided profits” were not 

used with their ordinarv meaning as condi- 

* 

tinned bv an excess of assets. We do not 
think Congress intended that a corporation 
whose capital was impaired should be en¬ 
titled to treat profits that, though earned, 
were insufficient to make good the impair¬ 
ment and create a surplus, as “undivided 
protits." This would not only give the term 
“undivided profits” a meaning entirely at 
variance with ordinary usage—making it 
merely equivalent to any earned profits re¬ 
maining in the business—but would grant 
the privilege of twice disregarding the ini- 




pairment of capital, that is, once in comput¬ 
ing the paid-in capital, which under the ex¬ 
press terms of the Act was to be taken at 
the full cash or monev value at the time of 
payment, and again in computing the “un¬ 
divided profits.’' This term is entirely inapt 
to express such a purpose. 

In support of its contention and tin* sole issue 
raised bv it, that is to sav, that the <'ommissioner 
erred in excluding the accumulations from invested 
capital, appellant’s evidence* (R. 42-47 inch) shows 
that the accumulations arc* almost uniformly de- 
scribed by the witnesses, the three principal stock¬ 
holders of the corporation, as salaries; that the 
accumulations wore carried by the corporation on 
its hooks and records on the liability side* of its 
balance sheet as amounts due officers and stock¬ 
holders; and that tliev were credited on the books 
of the corporation to the personal accounts of each 
stockhohh r. The evidence* further shows that each 
stockholder reported his share of the accumulations 
for income tax purposes and paid an income* tax 
thereon in his individual capacity. 

The record, pp. 12 and 14, discloses that tin* Com¬ 
missioner was advised by a brief submitted by ap¬ 
pellant which included a copy of the minutes of the 
directors' meeting that the accumulations consti¬ 
tuted in part at least salaries authorized by ap¬ 
pellant. The Commissioner of Internal Revenue 
acting upon this information and that stated here¬ 
tofore allowed tin* accumulations as deductions 


from appi limit's taxable income in the years in 
which thev were claimed but disallowed them as 
part of appellant's invested capital in the taxable 
years in question. 11 is action in so doing was ob¬ 
viously proper, for if they were valid liabilities for 
tiie purpose of reducing taxable income when it was 
to tlu* taxpayer's advantage to have them so treated, 
they were equally valid for the purpose of reduc¬ 
ing earned surplus for invested capital purposes 
when it was to the taxpayer's disadvantage. They 
could not change their character merelv to suit the 
convenience of tlu* taxpayer. 

The evidence further shows that the principal 
stockholders to whose credit the accumulations 
were set up on the corporate records devoted their 
entire time to the corporate* affairs. The corpora¬ 
tion was organized to satisfv tlu* desire of the sons 
to have independent means. 

Nowhere has appellant established by any evi¬ 
dence how much of the accumulations represent 
dividends and how much represent salaries, nor 
has it shown bv anv evidence that the stockholders, 
credited on the books of the corporation with their 
salaries and dividends, have at any time by any 
affirmative action on their part forgiven the cor¬ 
poration's indebtedness to them or indicated an in¬ 
tention to relinquish their right to demand payment 
thereof, or done anything more than to temporarily 
postpone the date of their payment by agreeing 
among themselves not to withdraw them without 
their mutual consent. 
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In this state of the record the Board said: 

In our opinion from all of the evidence 
tlie amounts credited by the corporation to 
its stockholders represented indebtedness of 
the corporation. 

The correctness of the Board’s conclusion upon the 
facts may properly be tested by the rule of law 
announced in Fete v. First National Bank, 130 
Mass. 391, 395, cited in Fitzyerald and Mallory 
Const ruction Company v. Fitzyerald, 137 U. S. 98, 
111, as follows: 


A bank or other corporation may be bound 
by an implied contract in the same manner 
as an individual mav. But, in any case, the 
mere fact that valuable services are rendered 
for the benefit of a party does not make him 
liable upon an implied promise to pay for 
them. It often happens that persons render 
services for others which all parties under¬ 
stand to be gratuitous. Thus, directors of 
banks and of many other corporations usu¬ 
ally receive no compensation. In such cases, 
however valuable the services may be, the 
law does not raise an implied contract to 
pay by the party who receives the benefit of 
them. To render such party liable as a 
debtor under an ini]died promise, it must be 
shown, not onlv that the services were valu- 

able, but also that thev were rendered under 

%/ 

such circumstances as to raise the fair pre¬ 
sumption that the parties intended and un¬ 
derstood that they were to be paid for; or, 
at least, that the circumstances were such 
that a reasonable man, in the same situation 
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with the person who receives and is bene¬ 
fited bv them, would and ought to understand 
that compensation was to be paid for them. 

It is submitted that if surplus and undivided 
profits in the statutory sense are “an excess in the 
aggregate value of all corporate assets over the sum 
of corporate liabilities, including capital stock" 
(Willcutx v. Milton Dairy Co., supra ), appellant 
has not established by competent proof the incor¬ 
rectness of the Commissioner's determination for 
the reason that it has shown onlv that the acnunula- 
tions credited to the stockholders were valid and 
subsisting obligations and liabilities of the corpora¬ 
tion which, under the foregoing rule, can not lx* 
counted as surplus and undivided profits. 

It is further submitted that this Court mav not 
substitute its opinion of the effect of appellant’s 
evidence for that of the Hoard. Section lOOd (b) 
of the Revenue Act of 192fi, 44 Stats. 110, provides 
as follows: 


Upon such review such courts shall have 
power to affirm or, if the decision of the 
Board is not in accordance with law, to 
modify or to reverse the decision of the 
Board, with or without remanding the case 
for a rehearing, as justice may require. 


This provision authorizes the reviewing court to 
modifv or reverse the decision of the Board onlv 
“if the decision of the Board is not in accordance 
with law," clearly indicating the intent of Congress 
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that the reviewing court should not constitute itself 
a fact-finding tribunal. 

The history of the establishment of the Board 

w 

and its manner of proceeding, the provisions of the 
Revenue Acts relating to its duties and functions, 
and those relating to reviews bv the Circuit Courts 
of Appeal, clearly indicate that in reviewing the 
decision of the Board a Circuit Court of Appeals 
was not to regard itself as a fact-finding body like 
a trial court. On the contrary, its position was 
clearly intended to be, in reality as well as in form, 
that of an appellate tribunal, granting to the Board 
the presumptions which appellate courts usually 
indulge toward the fact-finding tribunal. 

That this is the construction to be put on this 
provision appears from the report of the Senate 
Committee in reporting the bill for the Revenue 
Act of 192(5 to the Senate. (Senate Report No. 52, 
69th Congress, 1st Session.) At page 26 of the re¬ 
port appears the following statement: 


COURT REVIEW—QUESTIONS OF FACT AND LAW 

The procedure for review of determina¬ 
tions of the Board is made to conform as 
nearly as may be to the procedure in the case 
of an original action in a Federal district 
court. Inasmuch as the complicated and 
technical facts governing tax liability re¬ 
quire a determination by a body of experts, 
the review is taken directly to an appellate 
court, just as, for instance, in the case of 
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orders of the Federal Trade < 'ommission and 
orders of the Seeretarv of Agriculture under 

• o 

the Packers and Stoekvards Act. In view 
of tlie grant of exclusive power to the board 
finally to determine the facts upon which tax 
liability is based, subdivision (b) of section 
100:i limits the review on appeal to what are 
commonly known as questions of law. The 
court upon review may consider, for ex¬ 
ample, questions as to the constitutionality 
of the substantive law applied, the constitu¬ 
tionality of tlu* procedure used, failure to 
observe the procedure required by law, the 
proper interpretation and application of 
the statute or any regulation having the 
force of law, the existence of at least some 
evidence to support the findings of fact, and 
the validity of any ruling upon the admissi¬ 
bility of evidence (see subdivision (a) of 
section 907 of the Revenue Act of 1924 as 
amended in the pending bill). The court, 
then fore, may adequately control the art ion 
of the adni inisi rat ice officer or agency, but 
a* ill not lx burdened u'ith the duty of .sub- 
si ituting its opinion for that of the board 
upon the evidence. (Italics ours.) 

Of the effect of a finding of fact of tin* Federal 
Trade Commission, the Circuit Court of Appeals 
of the Second Circuit has recently spoken in Fed¬ 
eral Trade ('(onmission, petitioner v. Paul Bahnc, 
etc., #80, decided January 9, 1928 (unreported, 
wherein it savs: 

The finding of fact by the Commission, 
having evidence to support it is conclusive 
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and binding upon the courts. Federal Trade 
('ommission v. (’ artis Paidish ing Compa)iy, 
260 U. S. 568; Harriet llabbard Ayer v. Fed¬ 
eral Trade Commission, 15 Fed. (2d) 274. 

In Avery v. Blair, 22 F. (2d) 6, the Circuit Court 
of Appeals of the Fifth Circuit says: 


ft is clear from the wording of the statute 
that tlu* jurisdiction given to the court is to 
review onlv errors of law in a decision of (lie 
Hoard and the inquiry is limited the same as 
it would be in reveiwing the verdict of a jury 
on a writ of error. 


In the light of what has been said, it is deemed 
proper to refer to the principles applicable to ap¬ 
peals from the District Courts, and to the cases in 
which those principles have* been considered as au¬ 
thorities in the instant case. It is a well-established 
rule in such cases that a finding upon a pure fact 

question will not be set aside where the evi¬ 
dence is of such a character that intelligent persons 
may honestly differ as to the proper conclusion. 
Thus in the case of Coder v. Artz, 152 Fed. 943, 82 


C. C. A. 91, 15 L. R. A. (X. S.) 372, the Court said: 

When the court has considered conflicting 
evidence and made a finding or decree, it is 
presumptively correct, and unless some ob¬ 
vious error of law has intervened or some 
serious mistake of fact has been made the 
finding or decree must be permitted to stand. 

Again, in the case involving a suit on account of 
personal injury, George v. Capital Traction Com- 
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pany, Court of Appeals, I). C. 295 Fed. 965, the 
Court said: 

The verdict of a jury and the decision of a 
judge who tries a case without a jury finally 
determines the facts, where the evidence is of 
such a character that intelligent persons may 
honestlv differ as to what was actually 
proven. 

Again, attention is called to Brookheim v. Green- 
bourn, Circuit (\>urt of Apl >eals, 2nd Circuit, 1915, 
225 Fed. 763, where the Court said: 


The judge had the witnesses before him 
and is much better able to judge of their cred- 
ibilitv than a court which sees only their 
statements on paper. We should not reverse 
his finding upon a pure question of fact, 
where the evidence justified the finding, even 


if we. might have reached a different conclu¬ 


sion upon the evidence. 


Attention is also called to the decision 


of the 


court in the case of Johnson v. Kilmers , C. (’. A., 
6th (Mr., 295 Fed. 685, from which tin* following is 
quoted: 

Kilmers, bankrupt, had given notes to his 
daughter and his wife’s cousin, and these notes 
were proved in bankruptcy by the payees. Their 
allowance was contested before the referee bv oh- 
jecting creditors on the grounds of fraud, lack of 
consideration, and limitation. The referee saw the 
witnesses and heard their testimonv and allowed the 
claims. On petition to the District Court for re¬ 
view, the court approved the referee’s conclusions. 
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It is plain that under the rule stated in Ohio Valley 
Bank v. Mark , 0. 0. A., 6th Circuit, 163 Fed. 155, 
and sinee then of constant application, this court, 
on appeal, will not reverse such findings made on 
conflicting evidence unless the error of the court 
below is made very (dear, and this is to state the 
rule in its lowest terms. 

Appellant suggests that there was no conflicting 

evidence because there were no witnesses except in 

each case for the claimant. This gives, we think, 

too limited a definition to “conflicting evidence.” 

These claimants testify to the existence of good 

faith of the claims. Later, on cross-examination, 

thev made statements said to conflict with their 
* 

direct testimony, and to demonstrate that it was 
not true, and facts and circumstances are also re¬ 
lied on to dispute them. If there was conflict, it 
was for the trial judge to decide which was correct. 
We consider it just as typical a case for invoking 
the function of the trial judge as is the case of dis¬ 
pute between different witnesses. 

From the foregoing, it is respectfully submitted 
that the United States Board of Tax Appeals did 
not err in holding that the accumulations credited 
to appellant stockholders constituted an indebted¬ 
ness of appellant and, therefore, not properly a 
part of its invested capital. 
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The above brief was prepared by the Bureau of 
Internal Revenue. We are not in aceord with its 
reasoning nor with the conclusion reached bv the 
Board of Tax Appeals, but feel bound to submit the 
case to this Court for decision. A judgment based 
on a confession of error would not bind the Board 
of Tax Appeals in other like cases. For the reason 
that the Board of Tax Appeals has consistently 
sustained the position taken by the Bureau of 
Internal Revaiur* in similar cases (see those cited 
in opinion of the Board in the instant case, R. 37), 
the Commissioner of Internal Revenue has not felt 
justified in changing his regulations, despite the 
fact that the courts, at least so far as dividends are 
concerned, have refused to sustain the Bureau’s 
position in Eaton v. English Mecsick Co. (C. C. 
A.. 2d), 7 F. (2d) 54; Flu tin v. Haas Brothers (C. 
C. A., 9tli), 20 F. (2d) 510; Davidson d ('use Lum¬ 
ber Co. v. Mott/ /•(!>. Kan.), 14 F. (2d) 137. See 
also. Garvan, Inc. v. Eaton (I). C., Conn.), 20 F. 
(2d) 422, which case distinguishes the English d 
Mersick decision. 

Under the facts a< found bv the Board of Tax 
Appeals, we believe that the correct solution of the 
question involved in the instant case, both as re¬ 
spects undrawn salaries left in the business and un¬ 
distributed dividends, is to be found in the cases 
just cited. We are unable to perceive any real dis¬ 
tinction between the two items. Under the partic¬ 
ular circumstances of this case at least, the un¬ 
drawn salaries credited to the stockholders on the 
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hooks and left in the business do not seem to have 
created a liability different in character or in anv 

A A 

way superior to the liability created by the undis- 
tributed dividends credited to the stockholders and 
also left in the business. If the latter does not 
constitute “borrowed money” in the hands of the 

A> 

corporation, as the Bureau of Internal Revenue 
seems willing now to concede, then by parity of 
reasoning neither does the former. Indeed, the 
findings of fact disclose the very purpose of leaving 
the salaries and dividends in the business was to 
obviate the necessity of using borrowed money in 
its operation. (R. 36.) 

Nor do we think that the decision of the Board 
below should be affirmed by this Court on the 
ground of failure of proof. In the first place, that 
is not the basis of the decision below. No question 
of lack of proof was raised by the Commissioner 
before the Board, and that tribunal in its decision 
has treated the facts adduced as sufficient to enable 
it to decide the case on the law. It is simply a case 
where the Board differs with the view of the law 
held by the courts and has applied its own views to 
a set of facts which seem to be indistinguishable in 
essential particulars from these involved in the 
English <(’• Mersick and other cases, supra. This is 
not a situation in which to invoke against the tax¬ 
payer in this Court the rule of failure of proof. 

In the second place, while the record is not so 
definite as it might be, it is a fair inference from 
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the evidence (R. 43-47) that all that was regarded 

by the stockholders as salaries qua salaries were the 

amounts actuallv withdrawn, and that the rest was 

* 

considered as in the nature of dividends. In this 
connection it will he noted that the words “ sal¬ 
aries ” and “ dividends ” are just as frequently 
used interchangeably as terms to describe all undis¬ 
tributed earnings as they are used as separate terms 
to describe two different classes of earnings, but 
that amounts actually withdrawn are always defi¬ 
nitely referred to as salaries. This Court may 
properly view the evidence in this manner. Cf. 
Korn ha user v. United States, No. Ib2, October 
Term, 1927, decided by the Supreme Court Febru¬ 
ary 20, 1928. The familiar rule laid down by the 
Circuit Court of Appeals for the Fifth Circuit in 
Avery v. Blair, 22 F. (2d) 6, to tin* effect that find¬ 
ings of fact will not be reviewed on appeal is not 
so rigidly applied to the findings of the Board of 
Tax Appeals as to preclude appellate review of the 
facts under all circumstances. The same court 
which announced this rule a few months later 


deemed it appropriate to review the facts in Kauf¬ 
man v. Commissioner, not yet officially reported but 
to be found at paragraph 576, vol. 1, p. 362, 
Prentice-11 all Federal Tax Service, 1928. 


Finally, if this Court should feel that the record 
is not sufficiently full in the matter of proof to en¬ 
able it to determine the issues of law raised, it is 
still thought that the decision of the Board below 
should not be affirmed. In such circumstances jus- 
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tice would seem to require that the case be re¬ 
manded for a rehearing in accordance with the pro¬ 
visions of Section 1003 (b) of the Revenue Act of 
1926, supra, and the practice of courts generally. 
Cf. United States v. Map noli a Petroleum Co., No. 
283, October Term, 1927, decided by the Supreme 
Court February 20, 1928; Chicago Railway Equip¬ 
ment Co. v. Blair, 20 F. (2d) 10. 

Respectfully submitted. 

Mabel Walker Willebrandt, 

A ssistan t At to rn ey Gene ra l. 

Sew all Key, 

Special Assistant to the Attorney General. 

February, 1928. 



